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. Under. Tenants for Yegrs. 

• « 

WplHESE' Tenants may assign their terms^ 
-*" or make . under-leases, or encumber the 
iaod with rent-charges, or any like charges. 
iSuch rents must necessarily be chattel interests^ 
though limited for the lives of the grantees. 
' AaA therefore if lessee for years grant to 
another a rent out of the land, for the life of the 
grantee, this is a good grant during the term, 
tf the grantee so long live; for this grant 
shall be taken strong against the grantor, and 
abaU not be vpid, - wheiEi, by any construction, 
it may be good (a). 



(a) BM'b cue, 7 Bep. 23. 



vol. n. 
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2 ON TittEs: 

So if lessee for years grant land to another for 
the term of his life, the grantee hath the whole 
term; but with this collateral determination, 
if the grantee live so long (b) ; and the con- 
struction is in this respect the same on a deed 
is on a will (c). 

And a rent-charge for life as a freehold in- 
terest cannot, in point of estate, exist by force 
of a title under a term of years (d) . 

And the same rent cannot be a freehold 
interest as to some lands, and a chattel interest 
as to other lands (^ej; or, as lord Coke ex- 
presses it, " One entire rent cannot be a free-- 
hold out of black acre^ ^-c. and a chattel out of 
white acrey 

But a rent may be a freehold interest, as a 
charge issuing out of freehold laods^ and at the 
same time confer a charge, by way of distress, 
on lands held for years (f) . 

The better opinion is, that q. judgment is not 
a lien on the term itself; but that the term is 
bound only from the time at which the writ of 
execution is delivered into the sheriff's office, 
{g) ; but an equity of redemption of a term 
is not bound by execution (h) . Mr. Serjeant 
IJtll gave an opinion, that the creditor had a 
Tight to sue an elegit, and that on an extent, 

(b) 7 ftep. 23. fcj Ibid. CdJ Ibid. 

(ej Ibid. (f) 7 Rep. 93 b. 

Cg) Burden v. Kennedy^ 3 Atk. 379, 29 Car. a. c. 3. 

(h) } Atk. 379 ; Ltfstery. Dolland^ 1 Vcs. jun. 43K 

♦ • • . . . 
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the title of the judgment creditor, would (as ia 
the caae of freciiQld lands,) have relation to the. 
time when the judgment wajs docketed. This 
opinion has not been followed in practice. 
. A sale of a term by the king's debtor, before 
the term is extended, is good against the 
crown, unless the sale cMt be impeached for 
Jraud (ij. 

But if there.be merely a right qf entry ^ the 
term caiinot be assigned till the estate has been 
revested by entry (k). 

. . For it is an ancient maxim of the common 
law, . that a right of action,* or chose in action, 
cannot be granted or transferred to a stranger 
{I J ; and therfeby, as lord Coke observes, ^'. Is 
avoided great , oppression, injury, and injus- 
tice .'* (ff^)^ 

Whether the term be actually vested, er be* 
limited by way of interesse termini^ it is assign- 
able (n) . But a person who has a contingent 
interest under a term cannot, it should seem,^ 
(sed qucere,) assign the same at. law ; nor is a 
term held under a legal title, and limited by way 
of executory bequest, assignable at law, so far a^ 
it is placed in an executory state (o) . Con-» 
tingent interests under terms and executory 



/yfe/ 



(iJ Sir Gerard Fleetwood, 8 Rep. 171. 

CkJ Stevens y. HajUifim, 3 Lev. 313, 4 Mod. 48. 

{IJ I Inst. 366 a. (mj Ibid. . (nj 1 I&st 46. PerL §91^ 

(oj Latnpei's case, 10 Rep. 46 ; fifdtwings ^ase, 8 Kep. 94, 
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interests, and terms reduced to the condition 
of a right of entry, may be released (p) . 

And assignments of terms under a tide, 
tlepending on a contingent or ei^ecutory in- 
terest, willj when they are made for a valuable 
eQiisideratio% be^wpported in equity. 

Whem. a testa is bequeathed to A during his 
li^and after his death, to Bf.the interest of B 
cluffi^,. tl^e \)S%qj\A i» :ijjje^m:ory^ 
>r4ft: J>oipt of . law^ ihe^ftt^ Mrm is in Aj 
dctermia^l;4? by j[ii;i deafcl? apd^jif J^ release 
li9^,4>^:5 4;^i)j have the term ahisolutely; and if 
A-^^mm ^^ ^K^ Wll^ have all the Jeim 

,, And,if 4 .an4 B join jn an assignment to a 
pufc^j^e^ jithe c^ssurance will amount to jah 
I4$signine<it of the ter^;by ^, ^nd to a release 
ef the possibility Jiy B; 

1 Hi^^tlip. t^rm beea for one handr^c^ years, 
»pd the gift,ibe/m t^44,for^fty^ y^rs, i^^^^^ 
if iQ.fihould so Jonff. live a and after the deter- 
mination pf.;that .^ostate, th^n to C for the 

••' .r* '''■ .1 

ra^idMe. pf i^ term ; then each donee, whether 
the gift was by deed er will, would have., a 

^ ;In*^this>instapce, .the estate of ^is m<^apared, 
ti]id4ah^j^e«i^,t^rm;. while inthq other insjt^qceit 
could n^ttbe ascertau^d han many t)f the years, 
as distinguished from the reudue of the term, 
were to belong to :^.' •- - 



V ^»- 



(pj Xm^'a v$B^ io:Rep.46 ; Manning's -tiae, 8 Rep«d4- 
CjJ Ibid -Tss) Hw* 534. 
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< 

And in a deefd of grants except so far as it 
Id bj way of trasty a Kniitation over- cannot W. 
aiade after a term of years, or odier chattel 
interest^ has been gr^tedta A foe his life, or^foit 
the life of *: 

An executopy interest in chattels real^ \a ^W 
transmissibkU} executors or administrators ji Mid. 
may be bequeathed:* It 'may also pass 'b<y' the* 
baigain and sale of comml£lionerB isf hmnkskxpt. 

It is frequently important to consider Vbd^ter 
the assurance of a tenant for years aiiiomils ta 
an assignmenfj or is only an nnSer4eak. 

The mere reservation of rent will not, aiFwas* 
oxice supposed, cause die assoranee to be-t^oil- 
sidered as an under-lease. Ever^ deiftd whicb 
pdsses all thc-^e or esftate of the teWriorveiidier 
in all or in a parr of the' lands, will araouRt^t<x 
an assignment'of t^ lands \ifhich ar e. conti^tlsed 
in the assurance (rj. 

[ And a grant for a^ less" portion of time thaa 
tii^' whole^teinii,' either by ^xcetjtihg the last 
day of'thetertn, ot by fimltit^ & tennwlii^ 
may, or necessaHIjr must, detei^huAie befote^ 1^ 
end c^ the ci^igiti^ t^in^ Mfill be sin^ limltet* 

lease fs). ' ' ' ' "' ^ ''-'' '^^ ' •'' 

From the case ofJermyn v.QrcHatds {8hmei^& 
Parliament Cases Y^V>- a^ fitom €he language 
of some of th^' otW RepoHfa iii^hicih that casd is 
to be found,! it mi^ be infe!rr0d thsitian aacign^ 



■I • 



V 

CrJ ad VoL Practice of Ccmegandni, p. IS4.. 
C«JIlMd, . f«0 »S9- . 
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xnent must necesMrily pass all the interest of 
the termor; so that an assignment Jto commence 
from a future day^ or on an event, would ber 
void. 

On principle, it would be perfectly correct 
that no alignment should be good unless it 
created an immediate tenancy, in other words^ 
privity between the assignee and the reversioner 
or remainder-man. But Jtrmyn v* Orchard is 
not to be relied oh as an authority, that an 
assignment is void, merely because it is to eom-» 
mence in interest from' a future day^ or upon 
an event. 

- There are cases (t) wliich admit that a grant 
of lands held for a tenii> to commence from 
a intin^ day, or upon an event, is good ; as, if 
lessee for years grant to A^ that if Z. jS. die, 
A shall have his term, this is a good grant ; 
and yet the term is to pass on a contingency, 
and the grant is suspended in operation in 
respect of vesting the estate, until the contin*^ 
gency arisev So if one grant to another, thafe 
if he can obtain the good will of the lessor, ho 
shall have the grantiM^s term, tlien if he per- 
form the condition he shall have the term, 
otherwise not. 

And though, by tb6'Wor<ls of the habendam^ 
the term may be limited from a future day> 
yet if the assignment contain a grant of all the 
estate, &c. these words will pass all the time of 

(0 Plow. Com. 53^ 
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tfie term, and the Iiabendum m\\ be deemed 
repugnant, and rejected (u}. 

But when the ekuse of grant is^ carried on 
with a connection, so as ta grant the term 
in futwa^ w at least after the death of a person^ 
as, if lessee grant his term after hi& death, the 
grant ha» been deemed void« 

The technics reason of the iflTaltdity of a 
term^ assigned to eoramenee after the death of A, 
may be the legal notion, that the life is of longer 
pfesumabie contkmance thair die term. It is 
di^ieult o» any other groimd, or eiren on*that 
ground, to reconcile the authovities. ^ 

It is quite clear that every tenaDt^ exeejpt a 
tenant in tail, or of a chattel interest, may create 
a term of years to commence even afti^r his 
own death (u u) . 

The material distinction between an as.ngn-- 
ment and an undej^kas€j is, that an undw^kase 
kav^ a reversion in the termor. It must be the 
ultimate part of the tetm^ so that the only 
privity may be between the termor and hiek 
lessee. 

For this re&3on the original lessor or his 
assignee cannot maintain any action upon 
covenants ; or bring any action of debt^ founded 
on the privity of estate, against the under- 
lessee, or any person claiming under him. 

Another consequence is, that the underlessee 
cannot surrender to the original lessor. He 
must surrender to his immediate lesaor (the 

(uj Jermyn ▼• Orehiit^ Show, tf arl. Cases 207^ 
(u n} Plow. 5ftf. 

B 4 
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tetfBUQff) «r his asMgoee. Nor iis «ucb under- 
iMiee capable of a release by wjr of enlarge* 
ment from the original lessor (v). 

Spmetiines also a question arises whether 
ihe instrument amounts to a lease» or b merely. 
9^ contract for a )ease. The leading authoritiei 
on this point are S|>ep. Touch. 270; Bagster v. 
Brorm (w) ; Goodtitle dem. Estwick v. Way (x) ; 
Boc dem. Caore r. Clare^ Lady M(miagi$$'$ 
case (if). 

' The distinctions afforded by these cases will 
be drawn in the fourth volume of the Practice 
of Gmveyands^j in the chapter <hi asfMgn^eaCa 
of terms of yeaw. 



'.4 



|n oonsiderii^ utl^a, dej^oding on teasel or 
other assun^u^ASy .^^ilh^ tcsc lives or years^ 
sevei^ipeiQts a)»;tQ:rece!TeriMt«ntbn. « - " 



1st, As to the Title of the Lessor. 

When Leases are granted by corporations^ 
ecclesiastical persons, &c. it is neither the prac-* 
tice, nor does it seem necessary , to require any 
evidence of the title of the lessor. 

Whether in other and ordinary cases a 
purchaser had a right to require the seller to 
produce evidence of the title of the lessor, was 
for a longiperlixl^^^ point on which a great 
diversity of opiniop. was entertained. by the 
profession fz}. 

CvJ !id YpJ. Prafice of Canvij/an^^ P* a5«- . ^ .• ■ . 

^w;; 3 J.Blacl. Rep. 973. 

fx) I Term, Rep. 733. ATerm,Bep.73e<» 

r^yJ Cro. Jsnu 301 ; Buktir. igo. (zj i Vol. p. 13* 
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« The praM»it practice, tod the authoritiosr 
leui towards requiring evidence of the title of 
the lessor; and it was always agreed, that when 
the lease was made under a power, either in an 
act cf partiament, or in a private conveyance, 
the title, as &r as it was connected with the 
fower, muat be stated. Even a person who 
contracts' for a lease has a right to the inspec* 
tion (^ the title of the intended l^sg^ (a). 

■ * 

2dly, Tht Duraiian of Interest, ^c. 

• ■ » . » 

Care must also be taken to, see that there 
exists under the lease tliat duratioji of interest 
which is professed to be granted ; and that this 
interest b, in point of titl6, or Collateral detet- 
iaioatibji .dettsftninable bjr' those means 'duly ^ or 
at that timeconly wfaieb « slipidated betw&h 
th? parties^ 






Care should also be taken that the r^ if 
only of that amount which is stated in the 
ceotracty since an increase of rent would 

• • • 

diminish the value of the purchase. 



•• « 9 
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4tbl3r» The TmuU JUght, 4c. 

m 

Abo, that there is not any existing tenant 
right which can affect the title with a trust. 
On this suigeet, Mr. Buffer's zwrtes oiv tftistf 



f'flj lit Vol. p. 14. 
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arising from tenant-right, and the case* of £er 
V. Vernon J (a a) and the arguments of that case^^ 
-will be read with particular advantage and* 
great satisfaction. The late case of Nesbitt v^ 
Tredtnnicky in Ireland (h) , is in unison with the 
general tendency of the decisions in England.. 
It proceeds on the ground, that, as the leasehold 
intei^est was forfeited absolutely to the mort- 
gagee, -SO was the bmiefit under the renewed 
lease. And in this place it is to be observed^ 
that a lease in considefation. of a surrender 
of a former lease, is implied notice of the 
Itese^ and leads the purchaser to an inves- 
tigation of the intermediate title^ and conse-^ 
quently the examiiiation of all prior leases and 
mesne assignments (c) * 

In suchinstances therefore it is obvious that 
the evidence of the title shouM be traced for a 
considerabk f)eriod; and in some cases, "and 
such is the practice, even for sixty years or 
moref, so as. to show that there is a good title 
in ecj^ity a* well as at law. jr/i?//5r -/> V^- Ji^-- f: 

' Sthly, The Sutrmikr, ^. 

Also in. titles depending on leases hy eccle- 
siastical persons, &c. it is essential that the old 
lease should be surrendered, Ac. before the new 
lease is granted; or should be surrendered^ in 
point of law, by the acceptance of the new 
lease; or. should bfe surrendered^ ended, or 

^(da) 7 Bra Par. Caaes 433. . (h) 1 Ball and Beatty sg^ 
(c) Coppin V. Femyhough^ 3 Bro. C. C. 291* 
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determined, within a year from making the 
lease (d). Many titles are defective for want 
of attention to these particulars. 

The surrender is frequently taken from, the- 
cestid que trusts, instead of being from the 
legal tenant. This is erroneous. 

Sometimes, also, no actual surrender is made ; 
and the new lease, instead of being granted, a& 
it ought to be, to the legal tenant, under the 
former lease, i$ granted to the cestui que tnnt ; 
so that there is not any virtual surrender of the 
subsisting lease. 

This is also a defect, unless there be an actual 
surrender by the legal termor; and whenever 
the defect occurs, and remains material to 
the title, I all persons concerned in interest at 
law and in equity, at least at law, should assist 
in completing the title, and in makings an 
eifectual surrender, and in obttiniiig a new 
lease. 

But such defective leases, though voidable 
by the successor, are good against the lessor 
himself; and eventually a title which was 
defective on this ground, may become good by 
the acceptance of a new lease, when the titl^ 
is so circumstanced, by effluxion of time, or 
by a subsequent surrender, &c« that it \& free 
from the objection which existed at the date, 
of a fprmer lease. Z /^/- /^* 

Cd) 3) Hen. VIII. c, sS, i Imt. 44 b. 
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6thly. Merger^ ^. 

TennSy like all other particular estate5^ are 
liable fo merger in the estate next in reversion 
Or remainder. 

Whenever it may be necessary to apply 
^e learning of merger, the 3rd volume of the 
Traofice of Ctmveyainang wiU ailbrd material 
information* 

These leading points . should be kept hi 
mind; 

Istv A legal estate cannot merge in an equit- 
able eststte ; \ml sometimes an equitable estate 
may be extinguiflfhed in the legal estate* 

!3d}y. A remainder or revernon cannot merge 
in* a^ pricta^ plutieular estate ; but the* prior 
particular estate criuM, if^any Merger take pkice, 
be absorbed by the tercrsion or xemaiader, 

Sdly. Tlte beMsr opittion is, that one term 
may ttiergeon 'antftheiV'^lthcngh the. term in 
ttvtif^tii 6p renmiiidl^jftbQjiorrfewer years thbn 
the tdritf coni^iiiw^ifh^thai^^ 
' 4th^l^. A'fiiMi^^^hiob«psi^oniiaS'asexera^ 
i^Atcaxi^iiitl^j^^^ 'will not 

itaer^^lh'tte fh«hoId> ]«r ii^einibaiiQaL^wfaiah h^ 
IMI be^sAte^tb^'tftiM'beoainerRe^ imdmot by 
s\ich tet^G^^kW. '^'Norivitt a/ rtehm.^ so* jheld iut 
aaidth^r^ tig&tbe' merged by .^a^aabseqiieafc^ 
descent c^tbtt re^ersioh 04^ renainder^ f^^ * ' 

' (e) Piatt V. SAiip^'Ctfa^JaeiSfj..* ^ > 



« 
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But a purchase of the reversion or remainder 
by a person having a term in another's right, 
will occasion a merger of the ^erm, even Aongh 
the purchaser be a trustee of i;he term. 

5thly« The term will merge as to that part or 
share only in which the same person has the 
reversion or remainder, and also the tef m* So 
that if he hare Ae term in the. entirety of tins 
lands, and the reversion or remainder in OM 
third part of the lands^ the. tern wiAl mag9 as 
to one third part only. 

6dily. Aldiou^ ^e term^ and the Kv^ufsion 
or jsmaibdea^' be. limisled < by the ^Hiie:*dee4 x>r 
will; as to j^ fbr: years^ reniaiadar . to ;44 f()r Ji^ 
the termivill nmrge,- eKeep*iiiii|kWtici4ar7<|i|es; 
as, vrhaw A asl tenanft for ik» )«feYD£ f^^rnvf^U^^ 
to ^^atid B for life: ia.thaft oase^fs^n^a^Q^iit.of 
the joint^tsnanoy, ithft ^tateiitr fbe thS^ <^ GyWiJl 
be protected (fe c/. .But ith^ mm»ip9ftspn ifi^y be 
ttouit for iifey vrMiteimA^(S<^iyim%i{^^ - 

A trade a mortgagef foi')»rt«nm 9% ^QQ^y^m, 
and afterwards anot^ei) mfvrt|giBg&|{w>9 l^r^^t^ecm- 
Bolh the mortgagesr. wctre sati^dk ^^the 
ternii were mssi^nfed tb di^Un/^MV^f^^thftm 
terfb'to eMht^vstiffQ, K^(ta AtasfttaTfit1;^i^d the 
iiih^miince.' ^Somctkne- afi[erwart)s')l^<$>^^ 
'«f tUanfcK took an; assighoi^nt of ibe.ii^ ^ferm 
'Wi«i()ftacii«tent 4bo Inorge it, onba^e itrstfri^e^r 
deredj' bo^iit inaar- held thi^t} the jUieigcyi) w|^ 

Cf) 1 iBSt,^ b. ; 3 Pradice qf Conveyandngt 44, 45« 
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prevented by the intervention of the other term 
outstanding in another person (g) . 

This case shows how cautious the convey-^ 
ancer should be in surrendering a term. The 
surrender should be to the person having the 
next immediate estate in remainder or reversion. 
This cannot always be done with certain tj^ for 
want of knowledge of the precise state of 
the title ; and it seems advuable in those 
eases, to make the surrender by deed-^polt, and 
generally to the person or persons then having 
the next immediate estate in remainder or 
reversion. In this mode, the term would, it 
should seem, be e£fectually extinguished* 

The practice of using words of assignment a5} 
well as of surrender is even still more eligible 
and safe. 

7thly, Succession. 

Ip investigatmg titles und^r lea^s^ it is also, 
necessary to be ^ati^fied that the right by 
succession or transmission is consistent with the 
rules of law. and the nature of the title. 

These pointy will be examined under the 
heads of Titles .under Heirs, Special Occupants, 
General Occupants, Executors and Adminis- 
trators. 

} 

8th]y, Ilenewahj4^4 

' Under the head Tenant Rights some poilats' 
connected with the learning of renewals are 

Cg) Whitckurch v. Whikhurchj 8 P. WiO. i^e. 
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noticed. Others will be noticed under the head 
Surrenders, &c. 

, The general rule is, that renewed estates 
^ subject to the same uses, or rather trusts^ 
as the estates which existed under the old 
leases. 

By difierent acts of parliament, incapaci- 
tated persons are, \i\idev certaia circumstances^ 
and in certain modes, enabled to rene(w and 
make surren4ers for the purpose of renewal* 

Frequently by wills^ &c. lands held £br 
freehold leasee are Jjtmited by way of strict 
settlement. 

With a view t^ future renewalsi th^s ia highly 
improper ; sinc^^ in the c^ p(. a, lipj^^fijtiop, to 
A for Ufe, with .limitations oy^, tQ hts^ unborn 
sons, with an interposed remainder to trustees 
for preserving remainders^ no effectual surrender 
can be made unless by an act of parliament, or 
the decree of a ooott'of equity, isahctioning the 
act of a trustee to 'destroy the contingent 
remaindend. ^ ' 

To avoid all difficulty on this subje<it, the, 
l^al esrtflte sbouldb^ vested ih the trustees to 
retiev, &o.,'and to raise £ne^, &c., aAd subiect 
thenstoi the equitable dwnerlAip should be 
settled ; or at least if the legal estate be limited 
to the beneficii^ obJeatSi^of th« settlement, 
a power by ^ray of use . shpul^ be given, 
enabling the trustees, to surrender. Sec. i^prt- 
gage, &c. 

And as the abseluie of a trustee may prevent 



l6 ON TITLES : 

either an actual surrender, or an exercise of a 
power given to several persons jointly, a power 
. might be so penned as to authorize die exercise 
of it by such of the trustees as may be in 
England, and not under any incapacity to 
surrender. 

The learning respecting terms of years &c. is 
of essential importance to titles, since the pro*- 
perty held under leases and'terms of years, and 
other chattel interests, is of immense value ; and 
the practice of keeping terms on foot to attend 
the inheritance, renders this learning still more 
extensively useful. In the Essay an the Quantity 
of Estates a summary of the learning respecting 
the- constituent parts of terms of years will be 
ibund. 'The subject should be pursued iu 
Baam^s Abr. chap. Leases, and chief baron 
Comyns's Digest, title Elstates ; and the learning 
respecting attendant terms is collected ift 
Camyns's Digest, Chancery (h) ; in Mr. Butler's 
Annotatiohs on* Coke on Litt., and by Mr. St^^ 
den in his Venders and Purchasers. The rules 
of law and practice, applicable to the assignment 
6f terms and of attendant terms, will be inserted 
in two chapters of the fourth vdlume of the 
Practice of Cimceyanckig* 

In reference to terms of jrears, the rne^re 

pinoitbinent points to be considered afre^ ^"^"^ ^ ^** 

• Ist, The right of the lessor tx^ttafW/ "^^ 9*^ *' 

^ ;«dlyi The capacity of th#^<eftdJ% fetfttV* 

thet lease. ^^ ^'*1' ^^ *^^^^^^ 
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Sdly, The right or ability of an assignee to 
assign the term. 

4thly..The capacity of an assignee to receive 
the term. 

5thly. The deduction of the title under the 
term. 

6thly, The accuracy of the ^ords descriptive 
of the parcels* 

7thly. The competency of the words of 
limitation in. the lease, or in the assignmenL . 

The law. respecting the date of the lease ; the 
commenQemiimt of the .lease; the duration of 
the leasq r,>the mode of «pomputing the .time of 
duration , or continuance, next present them- 
selves fgrconsideralipn; ,. ., ,.,.,. . ^ 

, To dilltte Quali these, head?: wouldbe to waste 
the time ofvthj^, i^tuciciPt, 2|n4 witjbdrei^v his a^t^ten- 
tipn. from - those, yfQT\i», which con^in ample 

ipformation on the ^ul:uec^,, . „ .. , 

. A g?ne«)»l, out^ w^l.b^ftup^jtirjt^p, JEa^y 
on the,.Qmi^^ ft^:p«i(«fe|, ,Hp^?yp^ .a,,|^ew 

points of conti^stiwijlkibe, useful. .- -ij u, ». 
. J^t Lfijgisgs for Jives co;)fer.fr^eJbp}4. iigt^rosts ; 

fe^^.'^i;,ypaw,.qr, for .ye^r^.^^TOJ^ft^i^ on 

li}3e%oarft,9^ttelint^re§l». ,, r.^\|ij'b o«;.r' 

Sdly. Leases, and «t^)?.aa^i^t|c^«,ljia^iting 
•"ftAeafei&r ,lffie», nws| >?,p?^ujred^y.thfiilife 
or lives pf j> person or perspn^.in^„bei^„f^^the 
date of thQ,0rai|t,.&c,i or by 8on^e.en»ent;^?on- 
oectpil >«*ith ^ kfeor lives in being, |is \ridowt 
hoodf &c. The like observation is applicable 
to copyhold grants for lives ; and each . gr^ nt 

vol,. If. c 
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must pursue the custom, and be of the entire 
tenement at the ancient rent, customs. See. 

3dly. Terms of years may be either absolute^ 
or with a collateral determination. 

They may be, and frequently are, determin- 
able on a life or Uves. This collateral deter* 
mination may be marked by the life or lives 
of a person or persons to be born, as well as of 
a person already born ; as, if ^ and B, or either 
of them, should so long live ; or if -4 and J8, 
and their first son to be hereafter borni or any 
or either of them should so long live. , 

4thly. A lease to J, for the life of 4 ^d B, 
gives an estate while they and tfh^ survivor of 

them ^bI\ Uv?f : . 

Aj^ease to ^r^hile A and J5 shall be justices 
of the pe^ce,^ or shall b^ resident in Norfolk, 
will determine on the death of ant/ one of thpni ; 
or when either of them shall cease to be a justice 
of the^pea^e, or tft be resident in Nbifolk. 

A.ls^fi.foryears, if .4 and j5 shall so long 
live, will determine when either of them, shall 
die^., ,llen59,,tj^e .j)racticj3 to add, .when the 
int^ipiipn;^]i-^qiuir.^ it, *' If they or either of 
theni|sl»pffi5lliq,lQngliv< ,. .^ . ^^ ;;^^^;.- 

fithlvr. At the common: law, leases for lives, 
of lances .^n.po^essioD, jnust b? ciompJe^d|.|^y 
livery of aeisii), or, made by le?Lj?€^ |Hpd ^i^l^se, 
&c. ^states for lives under pqwers, ,p^ay. ,bje, 
indeed ought to be, created without liye^. 
• When livery is made, it is not of any avail. 

Leases for years may be created without 
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Brery, unless they be of the reversiim^ They 
might, by the commoti law^ be created without 
Meriting ; ftnd n6w may be created by parol, 
wi^ wmitig) evidencing the contract; and 
r06ersi6naiy or futttre leaMs may be created in 
bke manner. 

Bat a lease of the reversion passing the estate 
and the services immediately to the lessee, 
cannot be created without a grant, and a grant 
cannot be elSectual without a deed. 

6th]y. By the common law, estates of free- 
hold cannot be granted to commence in future. 
Leases for years* unless they be under a power^ 
or some enabling statute, requiring the lease 
to be in poissession, may be limited to com-* 
mence from a time to come, or on an event. 

And, under the learning of executory devises, 
and springing uses, estates to c^ommence in 
fiituro afe good* 

So trusts and estates in rents,' &c. ^ on the 
creation thereof, may be granted by^^dteeft of 
will, to commence infuturo (hJi)l''^ ^"^^ • 

7thly. By the common law, li*is^6*,* except a 
lease from an infant, may be good' ^rith or 
without any reservation of rent ; whili* leases 
und^r powers^ or enabling statutes, mti8t;(^1hia 
aricf^iery other respect, conform to thtf ^Wer. 

Stiijy!' Though in the limitation of i^r'lbls of 
year^''%ef^i"'''iniist be words, marking with 
certafn^y, 4hft4P ih expression, or in ebilili^ttc- 
tion, the (SbratiOh 6r continuance of the t^rms*; 

• , . . . V - - . ,- 

(h k) Essay on Estates, diap. FreelioltL 

O 2 
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and in leases for lives there, must be a certainty 
of the lives ; yet in the as3ignment of land;^ 
held for lives^ or for years, all the estate may 
pass by- words of grant, without any words of 
limitation to. heirs, or to. executors, or any 
words expressive of time. 

This observettkni . is applicable to deeds as 

weH^^fls. 

• i ^^ 

' 9thlf .'FVediiold'estates for lives in lands,and of 
the^fegal'estattte, must, b^evdr created j be trans- 
feired by livery of seisin, or by lease and release^ 
oirVb^ItiS)^ nMi& which is equrvaient; wiade estates 
inianda, undie^ tetnuriior y«at»^ m^^ .be irans- 

f(n^^ ^^ tiftiJ^'Wk^^ *hey; confer a 

title^'to^^^^^i^sion 'a!«^ services ; aiid under 
such^'-ithfctitabtairttes nhtere ^ttiuit, it is- appre- 
hend^/ 4)e'<i^Mfa!l!,^w tim^xxmiinVhyde&iJ 

Att if*kP^*idy b*i i^' to a- term of years 
by 'dkt^il^ui^llrMetit^ ' ftieiisttf iiy; the reversion 
6t rihifllftl^l; ^A^^iaf % a surrender of the 

Aakktmm mmat'Ciiu^oi^ \h point of legal 
ftfrti9/ «2^^kirf^^eM^ ; Idbr enlarged b5^t^ettse 
ati^AAUbximi f»/.^-*^rftiky bevrfeito^ hf 

i^\m^9t^m%&hyS:etlA'gMd'U deed idbor^ng 
to Ma^Sbh^^fe^ ^Hp^me fts'i^ ife4mb:mns. 
interest may be assigned (^f^ rit^tMiilte^ifMe; 
to executors (tn) ; or it may, as well as, an 

(kj 1 IIHL461?- 870 a. aflCa- ,. ,.,. ,», ^ , 
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actual terxDy be viriualfy 3urrmidered. by the 
acceptaace of another term of ^ar/s^jior^otheT 
estate, incompatible wth* that iDter§tf;,>«) ^.i 

Merger is another mode of e^ti^gui^iAg a 
term of jiears. ..• o^, ij . ;• 

And a^term of years ooay be dafe$ite^'by.a 
cafuttioii^or a provisoof ctfMtfr*. .1 

It is frequently necessary^ in theiOll^stigfltJQn 
of a.tide^ to ascertain that^i.the) qop<^i^^ or 
proviso: of. cesfler iba&^^ratjfwlr';. i^iH^fffy^^^^ 
that theniweni^ hate b$4>p<^g4* j i r/j yd bon ' 

dormant '^i»nietm^jfr^mmifM .kinwA 1 

The latiQ)4iis«. jaftjDoc rjJ„<S5fjft^ghF«{8P^'^^ 
baa iodttced gr^ftt WWtii«»> Mi^f^jely^gopn^^ 

preaumption of 1 .the * *«utf le^ui^aO^o^Sin t) ^ Q^ 
•^ ttrmi,M^jch,him,i^^ «6^igMd jSQ^cfttf^ the 
ialj^ri|^¥flr .pideffr t)^{ tUI^ tjft r <^€t)H^eff>^ce 

AO less time than tM^enty yeacs ^H Wifl^ftjt^ 
•i fu [law es .vara }i to : im') gio^mfvxo ■ ■ 

{n) Dae t. Syhoutn, 7 Tenn Rep. s ; Goodtiue t. jMi«f, 
7 Term Rep. 47* 
foj: 11 fitot 478. -"^'^'T^fBil^. ^aWetf , 3f *nA*ikn 170* 
r?J «Merwaie 171. *^»:« *^ ^ ^^ ''--^ ^ ^' ' 
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When the possession has been adverse against 
the inheritance^ and against a term of years- 
carved out of the inheritance, the title obtained 
against the termor by adverse possession will 
protect the possession against ejectment, though 
the seisin may be regained in a real action by 
the owner of the inheritance. But according 
to lord Coke (r)^ ** if lessee for years be 
ousted, and he in the reversion disseised, and 
the lessee re-lease to the disseisor, the dis** 
seisee may enter, for the term of years is ex^ 
tinct and determined '^ and lord Coke further 
observes, ^^ But otherwise it is in ease of a 
** lessee for life ; for the disseisor hath no term 
^^ of years whereupon the lease of lessee for 
^ years may enure/' (i) 

When a term of years is in two joint-tenants^ 
an assu^rapce by one of them will not pass more 
than his moiety or share; yet one of several 
exemdoTB or adnnntitrators may assign die 
entirety pt the landa^ or demise them for all or 
any part *of the term (t) • 

An<i an' assignment purporting to be from 
Me^etal executors, and executed by one only of 
them, yilt be efiectual for the entirety. 

TtnS; point was once doubted. It was after* 
wards treated in practice as the opinion mosj: 
consistent with the nature and office and Dower 








1/ v*./ 



rVi i^ # y> b, art mt ui/^j. (») lim, .,, ^-. 

TO '*9f Touch. 484. ' * ^ ' -^ n- 
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■ 

of an executor. And tbe point was lately con- 
sidered, and so ruled by Ch. J. Gibb&j al nisf 
priuSf and so decided in Chancery. 

Of TUks under Tenants hf Statute Merchanty 

Staple^ ^c. 

TENANTS by statute merchant J stapky ele^tj 
&c. have, in point of law, an interest measured 
by the quantum of their debt ; but in equity 
they have merely a security for money. 

Their interest is of a c/w//e/ quality, and not 
of freehold tenure ; though by the special pro- 
vision of the acts of parliament, under which 
their interests originated, tenants under statutes 
merchant and of the staple may mairi'tam an 
assize, which is by the common law a reni§^y 
proper to an est;ate of treehold. , 

If tne^ebt be iOo/". aiiii tfee extended value 

the'enil of twenty years; nut me .estate may 
determine at an earlier period by casual profits ; 
and the account may oe taken at law on the 
vfnt vemre jacias ad compufanaum. 

^At law,* the extended value only is. regarded,, 
and this value is generauy far below the actual 
value, so as to make an allowance tor the Joss^ 
of interest, &c^. 

But*m equity, the estate is considered merely 
as a security for the debt,, infere^t^^^d ^^osts ; 
and the estate of this tenant qj^y h^ fei^med 
like a mortgage^ on payment of the principal^ 

c 4 
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interest, and costs; and the account nt^ill be taken 
according to the actual, and not the extended, 
value (u) . Whether there be any limit of time, 
after which a court of equity will not administer 
this relief, is a point on which no decision has 
been found. 

These interests being of a chattel quality, 
may be assigned as other chattel interests, with- 
out livery of seisin, or may be bequeathed by 
will as personal estate ; and on the death of 
the tenant they will devolve to his executors* 
or other personal representatives, or pass to 
a legatee by bequest, and assent to that 
bequest. 

The estate may be in reversion, or in pos- 
session ; and one estate of this description may, 
it should seem, merge in another estate of the 
like description (xj. 

And certainly it may merge in a term for 
years, or any estate of freehold ; and it, may be 
surrendered to the(peF8on who hath thf^ pext 
estate in reversiou Of ,ff)niHB<kr, ("^^^^ , 

A person whd.^uy^ ap eptate pf thU i^{ffri|Ji- 
tion must consider i^ ra|^?r in t^ Ssf^iffStiflfcSh 
mortgage.and,.c9n«qijently redeopi^^feitl^^^^ , 
an actual ^^iidabsplute^awiiewljjjpwi^ r^jijei o^M^y 

The UkftP^we^i^^iqns.are ffv tbq»iW8%ilWfeI) 
appUcable to the estate of eMcii<(^^i4yDd^t|;u9|pmi(fi 

('k; Mflr^A T. i>«, a Vent. 338. •:: ^-^^ ^ qoi« '.O 

cases, 64« -: -o^ < 

fjfj 3d vol. of the Practice ^ Ccm^aneittgffp. I7t« 105- ' 
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ivbo hold lands till debts are paid ; far their 
estates will determine when the debts are paid. 
In the case of a tenant by statute, &c. the estate 
will not determine except there be a judgment 
OQ the writ venire facias ad computandumj 
ascertaining that the debt is satisfied (z). 

Under the same description may be classed 
the estates of persons who hold quousque^ ias 
in the instance of rights of entry, granted by 
annuity deeds, and by conditions of re-entry, in 
which the feoffor, &c. is to hold till, &c. (aj. 

Some of these interests devolve to the heir ; 
but when they attach and become vested they 
are chattel interests (bj . 

Under Tenants at Will. 

At this day tenancy at will cannot arise 
without express grant or contract. AU general 
tenancies, with the exception of the tenancy of a 
mortgagor, under his mortgagee, and of a cestui 
que trust, under his trustee, are, by implication, 
and constructively, from year to year. 

A mortgagor, or a cestui que trust, though 
accounted for many purposes, a tenant at will, 
is so by implication only, and in a secondary 
sense. Such tenancies from year to year may 
devolve to the executors or administrators, or 
may be assigned. 

(zj Shq>. Touch. 358. 

(fkJbiAWff. T?. C0«^« 1 . Sid^'f- 344 » Sir Tho. Raym. 13^. 
litt. sec 327. 
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An actual tenant at will has not any assign- 
able interest. Hb interest, however, admits of 
an enlargement by release (cj. 

Under Copyholders. 

Fo R some purposes a copyholder is considered 
as tenant at will. 

He has a tenancy, so far that his estate may 
be enlarged and converted into a freehold in- 
terest by re-lease of the lord (dj . In all other 
respects the duration of his interest depends on 
the extent of the customary grant, and the 
custom of the manor. He will be tenant in fee^ 
in tail, or for life, according to the form of the 
grant ; and, informal words, warranted by the 
custom, may pass the inheritance, as a grant to 
a man to hold siU et suis. The copyholder can- 
not have a fee when the custom is to grant for 
life; but a custom to grant in fee warrants a grant 
to a man and the heirs of his body ; and a custom, 
to grant to several successively for three lives 
warrants a grant to one person for ihree lives (^e)\ 

His aliena(tioh must *be governed* by 'the 
modes' p^eScribed^ by tile custom' of the'ri/anor: ' 

Itt gfehe'raS lio estate!' citt pisk iHiefvkx>i^^^^ 
oiit a suhr^hder/^ As^a^ainstdfi^hfeir' olT'a iie- ' 
ceased tenant;- a^ will; 'and ^^mm^ iSiin^' 
of that will, wis neeeiSaryi' ''' ^'^^'^'^^ ''' *-'^ 

fO Litt. sec. 460. " ' .»i^ o oQ r-: to oii/5f j^: / 
(d) 9d vol. of the P^^^^hf Qo^^6i^^ii^^ ^8!|l}^"'^ ^ ^ 
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As to persons dying after the twelfth day of 
July 1815, the necessity of a surrender to the 
use of a will is superseded (f). 

This statute will give occasion to a series of 
decv^ions involving numerous questions of great 
nicety. 

Equitable estates may pass by contract, or 
by will, without any surrender to the use of 
the will. And if there be atny estate tail, the 
castomary mode of barring the entail mast be 
observed (g). 

This rule equally prevails when the estate tail 
is of the equitable, as when it is of the legal, 
ownership, exciept as to the equitable estate tail 
in particular cases^ in which the tenant in tail 
has done every thing in his power to bar the 
entail, and has been prevented by fraud, or 
breach of trust ia his trustees, from accom* 
plishing his intention (h)^ . 

It is nqyf agreed that the equitable tenant 
in tail of ft cppyhpld es1^t» W^ suffer an 
equitable I recjoyery.; and it,shQijd4 seem that 
the /case ofQtwffij^ ai^d ffff4sofh .wjl be appli- 
came cmly iBj^lien the lord f eftises to .allow the 
equitable tenaint jp tau to super » r^ecovery 
^n the lojrd s cfjurt, pnd the, jljrustpfs.ajsp jefuaie 
to make a jsu^frender Xq fhe uif^ pf tl^^ ,cfistui qm 
trusty as tenant in tail^ so .ai? to ^ivp bi^ i^ 

Cf) Statute of 55 Geo- III. c. 19a. 
9 Mod. 483. 
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legal estate tail, and qualify him to suffer a- 
legal recovery in the lord's court. 

In general a customary recovery is the 
proper mode of barring an entail of copyhold 
Iands» 

In some manors, however, the entail may be 
barred by a surrender ; or a surrender to the 
use of a will; or by a forfeiture and re-grant; and 
two or more of these modes may be concur- 
rent ; so that either of them may be sufficient. 
And when lands may be entailed, it is of 
necessity, in intendment of law, that the entail 
may be barred ; and it may be barred by a 
surrender/ to the use of a purchaser, or of a 
trustee, or even a surrender to the use of a 
will, unless some special mode of barring the 
entail has been prescribed by the custom of the 
manor. 

Some manors do not admit of entails ; and 
when no entail can be created of the legal 
estate, none can be created of an equitable 
estate ; and therefore, an attempt to create an 
estate tail by way of trust, in lands which 
do not admit of an entail at law,* ^ :.w^v be 
nugotoyyv ^ : r . ...... x-.^.:: ^.rroc? .:] 

i instead of^aimiiig Co trBsite ^etstbsAp^iiete 

'Should bei specml Iwritations of Jtm^j^kiiiipe&A^ 

ais; ' near aa^ fnay : be^; to iimit ^lali>^ntelMl$i»«4J^ 

simiktedto the^ natuvaofitan/ imenk' ifiadeh^ an 

estate tail. . v . ^ ^ jc .' 'il:xn:c br^'; e-^ • 

Hiis may be done by Way-wF tiWtt^fbr iuch 
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person or person?, as for the time being, within 
the period of certain lives, and twenty-one 
years, shall be seised of the freehold lands under 
or by virtue of the setdeinent made thereor, or 
any conveyance to be made, or fine levied, or 
recovery suffered thereof; so that the same, &c. 
may go, devolve, &c« to the same person, &c. 
or the copyhold lands may be directed and 
declared to be held in trust, &c. for ^ for life, 
with limitation to his first son ; or his first son 
who shall attain twenty-one, or die under that 
age,. leaving issue living at his death, for ah 
estate in fee, with suitable limitations over ; or 
to A and his heirs, and if he should die without 
issue living at his death, then over. 

Limitations of copyhold lands, in the form 
of estates tail, are considered as conditional 
fees, when the lands do not admit of an 
entail. 

For this reason, and also because certain 
hesedUaments, not being tenements, are not 
en^Mibble^ the doctrine of conditional fees 
ought ^toiilbni] part of the study of. the con- 

In some manors, and the manor of T^ymocjc in 
^Qkiiqtelsr^hwe afibnb «i \spiam&^ lim anstom 
liQHjalnls.^Htms to:tii0]:tei^ liiiii0;.o£ 

itfs^lMd^tiiSQiJthattiid ton^ hi^'lbeffeei^mple. 
.£sMlf9ai tbvfeJCArQiuimtsuaoGid. , ^ure < octotttor:. to: 
these and sinular observations. (; > .< : > . 

::ult:^qpiyif*awn^iithj»li by the* custom ofl this 
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manor the course of devolution must be to tho. 
tenant and the heirs of bis body, with a rights 
through a costotnarjr conveyance or ahetiatiofi, 
on the surrender to the lord, aftd a ne^v grant, 
to alien to another and the heirs of his body« 
It should seem, also, that the descent will b^ 
to the tenant and the heirs of his body; and if 
the legal estate be descendiUe in this manner, 
the equitable estate Must, it should seem, 
although this is doubtful, be descendible in 
Uke manner ; and difficulties may arise in de* 
ciding whether this estate is a conditional fet 
at the common law, admitting of alienation in 
any other manner than to a new tenant and 
the' heirs of his body ; and also, whether the 
eqnitabk interest will be descendible to a man 
dnd hid heirs geherally, while, by the custom of 
iiieiai^Qi^f the legal interest is confined in its 
de^ceitd^ie' quality to the tenant and the heirs 
of his body. 

t'Tholt^h^iiq general copyhold lands will not 
passil»itfti8fi*"^a^%«rr6nder, or other customary 
mode' tif'j^Jltepationv yet dven by the common 
iMr, 11, ^aed'will^, lA some cases be eflTectual to 
jMii^feet ttoitittei^ ifhd^in ather cases deeds are 
iftide ftdfceissdiy by ffettikfefr acts of p^irM- 
min. Thtfs tberte mhf\kt^' tfe^leasfe^of ^' W^it 
by A^dfrcm'a pers^Ai Whty baa aAifei*e*Vi^*6? 
title,' to^ ■ a^peffedtt Wh<y ' Is •. ih poi^^sSibn^ aiifi'liaf 
obtained admission (ij. Also, one of several 

(i) Kiie t. Queinfon, 4 Rep. 35; 
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jvint-tenantSy or, it should aeem, coparceners^ may 
re-lease to his companions, and the tenant may 
re-lease to the lord, or the lord to the tenant. 
Also there may be a lease by deed, provided 
9uch lease be warranted by the custom of the 
manor^ or by the license of the lord; and the 
estates of bankrupts pass by bargain and sale 
enrolled ; and sales under the land-tax act are 
to be made in like manner. 

But one tenant in common cannot re-lease 
to another. Each tenant in common is a 
tenant of a distinct tenement. 

And although rights, &e. may be released 
by deed, they may also be released by sur« 
render; and married women haying rights, 
cannot release these rights by mere deed with* 
out a surrender; and therefore to bind the 
rights of a married womMi there must be a 
surrender to give effectual operation to the 
re-lease. 

So a}so equitable estates may. pass, by di^ed. 
Tbfiy jvi)j also pass by any. (Qvi«tqinaify kri«de of 
alif^giatjiQn'; an^^the ownec of .^equjltabk edtate 
i^ajn^iii^p^DideQtly of ^^Qft^ .*te»u!6aj»!give hiS 

^\^i^^Xh^:Ji^iuaQr^^ equity 

og i9^qm|)|t«Wr IWPFi^f d tiiMhlff^aJ«itii|t^itf>o|it 
^iliiWi.at,,ii|e.;^iniPjQfrpuh^ (k)i 

(kj Kenebd v. Serqftonf 7 Vef. 497. 
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A copyholder, however^ who retains the legal 
estate after a mortgage made by surrender, 
and before admission of the mortgagee, could 
not have devised the lands without a surrender 
to the use of the will. Nor will the will become 
operative by relation^ as an admission of the 
mortgagee ; thus changing the legal estate into 
an equity of redemption (I). 

But surrenders will not operate by way of 
estoppel; and considerable difficulties may be 
experienced in finding any mode of assurance 
which will produce the efiect of an estoppel. 

When there is a contingent remainder in 
copyhold lands to a person not ascertainable, as 
to the survivor of several persons, or to persons 
who may answer a given description, there is 
not ally effectual mode of barring this possibility 
without any interest. 

So an expectant heir cannot bind his future 
interest by surrender (m) ; and though he 
becdmes heir, the succeeding heir will not 
be bound by his contract before he was 
heir (n). 

Bttt all other interests of a contingent or 

execBlory naturo, to a person ascertained, may, 

it ia.aplMtbended, be baned or extinguished. . 

' A re^leaae by peramis adult, &c. not under 

coverture, will certainly extinguish their rig}it. . 

flj KcnAd T. Scrqftm^ %JfiM.^gg. ^Av^/y 
CmJ GoodtiOe w. Morse^ $ Tfm a^jS^. 
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And on principle, it should seem that a 
surrender from husband and wife, entitled in 
right of the wife, will have the same effect as a 
fine. At all events there is reason to conclude 
that a common recovery by them will preclude 
all right on her part. 

For it is absurd, and contravenes the policy 
of the law, that there should exist a right or 
title, coupled with an interest, without any 
means of barring that interest. 

Tlie maxims are, unum quod dissolvi potest 
€0 Ugamine quo ligatur — nil tarn conveniens est 
naturali aquitati quam voluntatem domini rem 
suam in ahum transferrer ratam habere (oj ; 
and it is submitted that the whole system of 
our laws proves that contingent as well as vested 
interests are within the principle and the reason 
of these maxims. ^ 

And though the exception in the case*" of a 
contingent interest in tail be admitted, this 
is in consequence of the statute de donii? an^ 
of the law applicable by analogy' to cJoDyhot^ 
lands, and not of the original, rulfes^df ' th6 
common law. 

There may be a speCTjS occupant o^cSwRbtd 
lands ; but diere\ cann^ oe^a wle oj^^neral 

occupancy, (v)* • * • 

iii^h i.r tfi -i^Mfj'.ii rliHAj-^ -rw null -.i 
Dn a grant to a man lor three llv^id, the 






(f) a wn i l .vi P^lMlmt t Lord RajfBV994- 
VOL« II. D 
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grant will determine on his death, unless the 
heirs he special occupants (q). 

So if the fee be limited to A for the life of B^ 
Mrith remainders over, the estate of A will 
determine on his death, though B be living. 

The lord will, it should seem, be entitled to 
hold during the life of J3 (r) . 

At least there are some instances in which 
the lord shall have die interest between the 
determination of one estate and the commence^ 
ment of another estate (s) • 

Contingent remainders of copyhold lands do 
not admit of destruction bj the surrender of a 
tenant for life* 

But a remainder may feil, because the par- 
ticular estate determines before the remainder 
can 'Vest in possession. 

And it is considered to be law, that a copy* 
hold' estate in fee, of the legal ownership, cannot 
be granted to commenee infuturo. 

Thdugh tb^e cannot be a general eccupani 
of copyhold lands^ yet the custom iiiay pre-" 
scribe the successor ; thus the wife may be the 
qtiasi heir; as on a grant to one for the lives 
of three persons; the persons named aa Uves 
may by custom, but not without a custom, 
become the copyhold^ tenants (tj^ 

And although tlie executors may not talic at 






(q) Zouch V. Forse 7 llast 186. 

Cr) Combe's case, 9 Rejp. 75. « * ('sj IbW. 

(0 Bight.y. Bamdef^ 3 East 960. .> 
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laWj so as to become occupants, yet the equit- 
able interest, under a cdpyhold gr^int for lives 
to trustees, will devolve to the executors, &c. 
<jf the cesttd que trust, unless the heirs be 
entitled as specially named. Such equitable 
states for lives admit of quasi entails. 
" And though equitable interests in copyhold 
tenements held for lives maty be quasi personal 
tststte, for the purposes of succession or trans- 
mission, yet it should Seem, that a husband 
alone, or the husbartd dnd wife, except by a 
surriender, cannot alien this life-interest of the 
wife. 

Tenant by Sufferance. 

A Tenant, or rather a late tenant, occupying 
by suflferance, has not any estate ; he has merely 
a naked possession. The consequence is, he 
has not any estate to transfer, to transmit^ or 
to surrender, nor any interest capable of 
enlargement by a release. 



■ [ 



Oeneral Observations. 

As to all those tenants who have transferable 
or transmissible interests, one general obser- 
vation may be made. Gare must be taken, 
in deriving a title from them, to consider tho 
eflect of their conveyances ; and to understand 
them as good in point of valid title, only 
according to the degree of interest whi(ih was 
vested in the grantor, ot at feast within the 

r>2 
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power or scope of ownership of the grantor at 
the date of his conveyance ; not to be misled 
by the words of the deed ; and to conclude that 
a fee has been conveyed merely because the 
deed imports to convey a fee. 

The next thing to be considered is, whether 
the deed or other conveyance was proper, and 
effectual to pass the interest which it imported 
to convey ; or whether the defect has been 
cured by adverse possession, nonclaim on a 
fine, and the like, or by release or confirmation 
of the persons capable of releasing or confirm- 
ing ; or whether the defect has become imma- 
terial from subsequent causes, as the determi- 
nation of a particular estate, or by some other 
eveht, by which an estate once defeasible or 
d^terrrilridble has become absolute or inde- 
fta^ibU lirlder the statute of limitations, or 
the staitiites of riori-claim bti fines. 

And in regard to recovery deeds, and re- 
coveries 'defective, for 'some catise connected 
with the title deeds, more than ordinary caution 
is requisite fcii* the purpose of ascertaining that 
the defects havfe' beeh ctired/ - For irrstdni^, if 
one recovery has bfeen dt^ftctive, for want of a 
good tenant to a \irit '6f entry, care miist ' be 
taken that this aeftct has become imftiaterial 
"by the failure of the estate tail;-&c.*6'r^hhi^ die 
defect has been supplied by airibther recovery, or 
fine, or some other aaeqtfate'asstit^nb^.'''-'^- ' 

But if another recovery, which haS bben 
suffered, was essential to the validity and com- 



GENERAL OBSERVATIONS. 37 

pletiOn of thie title, it is particularly incumbent 
CD the conveyancer to scrutinize, with particular 
diligence, the title to the freehold ; and to take 
care that the freehold was vested, during the 
term in which the recovery was suffered, in 
the tenant by whom the second recovery was 
$ufiered. 

For example, if A be tenant for life, with 
remainder to B in tail ; and A mortgages to C 
and his heirs ; and afterwards A, without the 
concurrence of Cy convey to D, to tlje intent 
that a common recovery may be suffered in 
which B is vouched and vouches over, this 
recovery will be defective for want of a good 
tenant to the writ of entry ; since^ during all the 
term in which the recovery was suffered, the 
freehold was in C, and not at any time in D ; 
but if,A die, and another recovery is suffered, 
the defect in the former recovery becomes 
immaterial, so as the second recovery be duly 
suffered. 

Especial care must be taken that in the second 
xqcpyery the freehold was vested in the person 
Qjime4 as tenant for that recovery. 
: Jn practice, it will be found that more titles 
.,-&T(^ ji^f^pUve for w?iqt of a good tenant to the 
,if rijt 9^ ei^try than from any other cause. 
.,.l^ QoipoLplicated ca^e* it will, on consideration 
,^ ^e. |il|)3traot, ^ be proper to arrange the title 
gii^, .^he/^Vecihold^ by way of analysiis, so, as. 
to consid^i; rt^f^ Si^t^ of .the title to the freehold 

. D 3 
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Thus the whole attention will be confinecl to 
one object, and enable the mind to encounter 
and to subdue any difficulty. 

Of the Fewer of Alienatim depending on the 

Qualities of Estates. 

m 

Hitherto the power of alienation arising 
from the quardity of estate has been considered. 
It will now be proper to add the leading obser- 
vations which arise on the qualities of estates ; 
Considering them as estates, 

In sole tenancy or severalty. 

By entireties. 

In jointenancy. 

In coparcenary. 

In common. 

In possession. 

In reversion. 

In remainder. 

Vested. 

Contingent. 

Executory. 

Absolute. 

Conditional. 

Defeasible. 

Legal. 

Equitable. 
And it is observable, that the same persona 
may be jointenants^ or tenants by entireiies, or 
tenants in (lommao c^f^ooft estate f f^ndfetfacy^/or 
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lany ooe or ibore of thein^ may have another 
estate of a different quality fu) . 

A$ to sole Tenants. 

A sole tenant is to be considered as havfng^ 
the entirety, and consequently he may convey 
the entirety, or any portion of it ; and thu* 
if he convey a portion, he ceases to be a sole 
tenant, and becomes tenant in common. For 
many purposes, each tenant in common has a 
sole or several seisin, or title ; a distinct tene- 
ment ; and hence the multiplication of entire 
services ; but no tenant in common has a sole 
tenancy in the sense now intended to be ex- 
pressed* 

As to Tenants by Entireties. 

A tenancy by entireties is peculiar to a 
gift to two persons, being, at the tiipe when 
the gift takes effect, husband and wife (xj. 

This species of tenancy arises from tjie legal 
notion of the unity of their persons {^yji 

It may exist in application to an estate in fee,, 
in tail, for life, or for years, or othjer^^ chattel 
real. ... 

Several consequences flow from thq nature 
and peculiar qualities of this tenancy. : 

1st. If a grant be made to, or to the use.of^ 
three persons iomtly. and two of them, are 

rrH> i lilt «13 b. H . f ;j/ i liit i 87 ; Wilig. Mat. « I. 
f» lld«xnta» 187b. 
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husband and wife, the three together are joint* 
tenants as between themselves ; but the husband 
and wife are tenants by entireties as between 
themselves (z). 

And for that reason the wife cannot under 
such gift be remitted for more than a moiety 
(a) J as will be afterwards noticed. 

For all the purposes of ownership, the* hus- 
band and wife have only one moiety, and their 
companion in the tenancy has the other 
moiety. 

Thus in the language of Litt. sect. 291 ; 
^^ Also, if a joint estate be made of land to 
husband and wife, and to a third person, in 
this case the husband and wife have in law, 
in their right, but the moiety, and the third 
person shall have as much as the husband 
and wife ; viz. the other moiety, &c. ; and the 
cause is, for the husband and wife are but one 
person in law, and are in like case, as if an 
estate be made to two joint-tenants, where the 
one hath by force of the jointure, the one 
moiety in law, and the other the other moiety, 
&c. In the same manner it is where an estate 
is made to the husband and wife, and to two 
other men ; in this case the husband .wd wife 
have but the third part, aiyi the other two naen 
the other two parts, &c. catisa qua $upra/' 

On the death of the husb^^^d and wife am .the 
life-time of their companiop, and withottthaviii^ 

(zj 1 Insl. 187 b. 356. (a J 1 Jw^W.•35/5^ 
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severed the joint-tenancy, their companion will 
be entitled to the whole, or entirety, by sur- 
vivorship. 

So if the companion die in the life-time of 
the husband and wife, or either of them, and 
without having severed the joint-tenancy, the 
entirety will vest in the husband and wife if 
both be living, and in the survivor of them, if 
one of them be dead. 

As between the husband and wife, the mate- 
rial difference arising from a tenancy by entire- 
ties is, that the husband has not, except as is 
afterwards noticed, any right as against his wife, 
to alien any part of the lands,' or, at the common 
law, to forfeit them by attainder or otherwise 
(b) ; but on the death of the husband in the life- 
time of the wife, the entirety, or (as the case 
may happen,) their moiety, will belong to her, 
notwithstanding any alienation by the husband 
(c)j or his attainder, &c. 

But a gift to a man and woman, or a gift 
to the use of a man and woman, who afterwards 
intermarry, and although the use be executed 
in them after the marriage, will not make them 
tenants by entireties (d). And even a husband 
and wife may, by express words, at least so tihie 
law is understood, be made tenants in common 
by a gift to them daring coverture. 

But a de^d of f<ioffinent to a man and woman 
joisaftfy, before mirrikge, and livery of seisin to 

(h) WimhUk y. Talbot/^ caie ; Plan. Com. 58 b; 1 Iiut. 187b. 
(c) xitet'siiea. ' ' (d) \ iMUiSyb. 
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them after marriage, will give them the seisin 
as tenants by entireties (e). 

The like law was applied to a grant to a man 
and woman jointly before marriage, and attorn- 
ment to them after marriage (f). 

In each of these instances no estate passed 
till livery in one case, and attornment in the 
other case. 

So a recovery in value by husband and wife, 
on a voucher to warranty, shall render them 
tenants by entireties, although they recovered 
by force of a warranty, annexed to an estate of 
which they were joint-tenants (gj. 

On the same ground, a devise to a man and 
a woman jointly, who intermarry between the 
date of the will and the death of the testatort 
would confer a title on the husband and wife 
by entireties, sed quart. 

But the authorities cannot with equal reason 
be applied to a bargain and sale to a man and 
woman befoie marriage, and enrolment after 
maniage. 

The caae of the use before the statute, and 
the execution after the statute, depends on thd 
enactment of the statute of uses (h). That 
statute executes die possession according to 
such qpialily, manner, ferm^ and coaditico^, 03 
the J had in tke 'OM fij^. 
And when the husband and wife are aeised as 

(^ Mick^mvt'^ Pk>v« Cool 483 i i.lwe«.l97lK: ,.< 
(hj 37 H»8. c. la (ij 1 Inat- 187 b* 
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joinUtenantSj or tenants in common^ the husband 
may alien bis particular share, and such aliena-* 
tion will be good as against his wife, and all 
claiiqing under her (k). 

It is also to be understood, that if husband 
and wife be tenants by entireties of a term of 
years, or other chattel real, then, with the ex* 
ception of the instance in which the term is a 
provision for the wife under some agreement 
preparatory to the marriage, the husband alone 
may assign the term. 

And let it be remembered, that husband and 
wife may, by a gift to them before they are. 
husband and wife, be joint-tenants, either in 
fee, fee tail special, for life, or for years, or of 
any chattel real. 

In all these instances they may be tenante 
ID common. 

£ven when there are joint-tenants in sp^dbl 
tail they may become tenant* in common by 
a severance of the jointenancy. 

Under a tenancy by entireties, the freehalcl 
is in the husband^ so that he fJ^oe ia» of cau 
make, a good tenant to the wcit of entry ; .bnik 
all charges, &c. by leaae^ or by conveyance 
made by him, will be void as agaio9t/ kia . wifin 
iiji the wesA oi hff bmng the survivor> in Uke 
manner as if the husbands h^d beM: aoisMi only 
in rilg^ of his wife. . • ' . . ,r * 

. £^vi9P when the hi|^bi^p4 ^d wife aie twants. 
in tail br entbr^ties^ no fine to be levied 9 (V 

(**^l lB3t. 187 b. 
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recovery to be suffered by the husband alone, 
will be prejudicial to his wife in the event of 
her being the survivor (IJ- 

The cases which arise out of tenancies in tail 
by entireties are deserving of particular atten- 
tion ; and the distinctions which exist between 
the operation of fines and recoveries, by one of 
several donees, being tenants by entireties, must 
be regarded with particular attention. 

In the first place it will be proper to notice, 
that when a gift is made to a man, and his heirs 
begotten on a particular woman, he alone is 
the tenant in tail. So when a gift is made to 
a woman, and the heirs of her body by a par- 
ticular man, the woman alone is the tenant in 
tail. The issue must claim as' her heirs by this 
man, and not in any manner as the heirs 
of the man. The like observation is applicable 
to two persons who are married, or may lawfully 
intermarry, and the heirs of the body of one 
of them, begotten by or on the body of the 
other donee. No act therefore, either bv^ fine, 
or recovery, proceeding in one case from the 
man, or in the other case from the woman, not 
being .the donee in tail, can bq; a bar to th^ 
heirs. in tail. . ' ^ r . ' 

Also, when a gift is made to two person? yfho 
are not married, but who may lawfoUy inter- 
marry, and the heirs of their bodie/^, pr'rthe 
hoirg .which one of them shall beget . on iJm 

(I) B6»mwit'% case, 9 Ecp. 138; Sbfer ▼. TT^Kf, Cw* 

Car. 476. ■ ' ;.: I, , - . J \ ..• 
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body of the other, so that they are joint- 
tenants in tail, both of them, jointly, before or 
after the marriage, may, by levying a fine with 
proclamations, or by suffering a common re« 
covery, effectually bar the estate tail ; and in 
the instance of the recovery, the remainders 
and reversions expectant on the estate tail. 

A fine levied, or common recovery suffered 
by one of them, would be a valid alienatioR of 
his or her particular share, but it will not 
prejudice the other donee for his or her share ; 
but if one of them levy a fine with proclamations 
of the entirety, this fine will, by force of the 
statutes of 27 Henry VII. and Henry VIII. be 
a bar to the heirs in tail, even of the other 
ancestor, and take from the estate of that 
ancestor in his or her share, its descendible 
quality under the estate tail. Thus the other 
ancestor will have a fee descendible to his or her 
heirs; generally, and not to his or her heirs in 
tail (fn). 

This fee may descend to the issue as the 
general heir, but he cannot take the land or 
share in his character of heir in tail : Of con- 
sequence, he must take as liable to the debts 
of his'ahcestor, and to the charges, &c. which 
thlit ancestor hiay have created. 
• This ihstance is* an anomaly in the law. It 
]p#ov^Hhat the heir in festil may be barred hy 
the qti^ Vof , a,^arenl;y who^ as to thii^ ^v% has 
not any power of alienation. ^ - ^ ^ 

(m) Baker r. Willis, Crb. Car. 47G. 
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Although the estate tail be ideprived of its 
descendible qualities^ all the other beneficial 
incident^y as the right to suffer a common 
recovery^ will remain (n). The extracts given 
from BeawfMmt'^ case in a subsequent page, 
will more fully explain this point. 

Btaumont*% case ; Baker and fViiliSj and 
Errington and Errington (o) , deserve particular 
attention. They contain a large portion of 
useful knowledge applicable to cases of this 
description. They also afibrd a large score of 
knowledge illustrative of other topics connected 
with the duty of the conveyancer. 

Even when the husband or the wife are 
tenants by entireties the husband may discon*** 
tisAie the entail (p). 

And when the husband and wife are jomt^ 
t€9wmt$^ or tenants in common in tail, as dis* 
tinguished ftoln tenants by entireties, a recovery 
suffered by" one of them will bar the entail in 
his or her moiety , and convey that moiety (q).^ 

But when husband and wife are tenants in 
tail by entireties, a commo!n recdvery suffered 
by one of t^em in the life^time of the other 
will not bar the other parent, oi* tJie heirs 
inheritable under the entaiJ fr);'n6T th^re^ 

(n). B€c^motU*B oue, 9 Rep. 1385 and Buk^r v. fVUth^ Cro. 
Car. 476. , f. •'.! • 

CaJ a BulBtr. 42. CpJ Gretudeyn caa^ p |lep.^ / 

(q) Marquis of Winchestef^s case, 3 Rep. 1 . 

CO (hoen and Morgan^ 3* Rep, 5 ; Sh6p, Touch. 45 ; and 
Practice ^Conveyancing 143. 
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tnamder-men ; and eren although the husband 
^ould swrvhe the wife^ yet it fhould seem die 
* recovery would be inoperative as against the 
heirs in tail as well as die wife^&c ($). 

And if husband and wife are tenants to them 
and the heirs of the body of the husband, and 
a recovery is suffered by the husband alone as 
tenant, this recovery, by reason of the tenancy 
of the freehold by entireties, will not bar the 
entail as to the entirely, or any part (t). 

But according to Sh/qfpard in his Toachstone, 
the entail would, in this instance^ have beeit 
barred even for the entirety, if die recovery had 
been sufiered by the husband as vouchee. 

The language of Sheppardy p^ 45^ is, ^^If 
^ lands be given to husband and wifer and thd 
^ heirs of die body of the husband^ widi n^ 
^ mainders over to strangers, and the husband 
^ alone doth discontinue, the wbole land^ hy 
^ fine, ieoSaaexsty or bargain and sale indented 
^ and enrolled, and the writ of entry i» brou^it 
^^ against the discantinuee, and he cboth vouch 
^ diehusband alone, without the wMe^.aiid thm 
^ husband doth^ i^^Mch tke coiiuxion- refochee, 
" .aiipd -^ a, recovery is had ^< > thia is a. gdbd 
^ irecofvery for the w<hak ]andr oiid a .bar t&*ill 
" the estates in tail, and remainder and rever* 
^Vsion, but not to the estate, of the wife ibr her 
^^ hie after the husbands death/^ 

Also, lifter the deadi of one of the parents, 



70 OwendJaiMorg(inf3 Rep. 5 fu (tj Ibi/i, 
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the survivor of them, except so fiar as that 
parent is restrained by the statute law, (as in 
the case of a woman tenant in tail, tx provisione 
viri (u)y will be competent to bar the estate 
tail, and the remainders expectant on that 
estate. 

The following points are connected with the 
law respecting tenancy by entireties, and will 
illustrate that useful learning : 

If a husband, wife, and a third person, had 
purchased lands to them and their heirs; and 
the husband, before the stat. of 32 Hen. VIII. 
c. 1, had aliened the whole land to a stranger 
in fee, and died, the wife and the other joint- 
tenant were joint-tenants of the right ; and if 
the wife had died, the other joint-tenant should 
have had the whole right by survivor; for that 
they might have' joined in a writ of right, and 
the discontinuance should not have barred the 
entry of the survivor, for that he claimed not 
under the discontinuance, but by title para- 
mount above the same, by the first feofiment, 
which is worthy of observation (x). But if 
the husband had made a feo£finent in fee of 
their moiety^ and he and his wife had died, 
their moiety should not have survived to the 
other. 

The reason of the last proposition is^siiffi- 
ciently obvious ; for as against the joint-tenint 
the feoffment of the husband w&s neither, void 

(%) «7 Hen. VIL c. ao. (x) i Ingt. 183. 
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or voidable, though ^ as against the wife, had 
she survived, the feoffment would have been 
voidable (y) . Against the joint-tenant, the hus- 
band had a power of alienation over a moiety^ 
and his feoffment severed the joint-tenancy. 

To the extent of severing the joint-tenancy, 
the husband had the power of prejudicing his 
wife. But if the husband had conveyed the 
moiety of himself and wife, the joint-tenancy 
would have been severed, or suspended, while 
that conveyance remained in force (z J. For a* 
discontinuance made by the husband did take* 
away the entry of the wife and her heirs by 
the common law, and not of any other which 
claimed by title paramount above the discon- 
tinuance (a) ; and therefore, if lands had been 
giTcn to the husband and wife, and to a third 
person, and to their heirs; and the husband 
bad made a feoffment in fee, (of the entirety 
niust be understood) this had been a discon- 
tinuance of the one moiety, and a disseisin of 
the other moiety. And if the husband had 
died^ and then his wife had died, the survivor 
should have entered into the whole; for he 
cbii^d not under the discontinuance, but by 
tiitl^ parainount from the first feoffor; and 
seeing the right by law doth survive, the law 
doth >^ive him a remedy to take advantage 
tlieiEaaf by entry, for other remedy for that 
moi^y he could not fas^ire (b) • 

Cy) Doe T. PamUtf 5 Term Rep. 65%. 
(z) 1 Ii»rt« 1.83. (a) 1 Init. 397 b. (i) \ Iiut 3^7 bi. 
VOL. II. fi 
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In Greenky's case (c)^ a difference wastak^i 
and agreed between a discontinuance which 
implieth wrong, and a lawful bar which implieth 
a right; and therefore it was agreed, that if 
lands are given to husband and wife, and to 
the heirs of their two bodies begotten, and the 
husband levieth a fine with proclamations, and 
committeth high treason, and dieth, and the 
wife before or after entry diedi, the issue is 
barred (dj ; and the conusee or the king hath 
a right to the land ; because the issue cannot 
claim as heir to both ; and therewith, it was 
said, agreeth, ISEliz. 51 b.; adjudged ; vide 
5 Hen. VII. 32, Colt's Assize. 

Also in Greenleys case (e) , it was resolved, 
that the statute of 32 Hen. VIIL extended only 
to discontinuances, although the act hath 
general words, "Or be prejudicial or hurtful 
to the wife or her heirs,^' &c. But the con- 
clusion is, shall lawfully enter, &c. according 
to their rights and titles therein, which they 
cannot do when they are barred, and have no 
right, title, or interest; and this statute giveth 
advantage to the wife, &c. so long. as she hath 
right; but it doth not extend, to take away a 
future bar, although the statute giveth entry 
without limitation of any time; but the entry 
ought to wait upon the right. And therefore,, 
if the husband levieth a fine with proclamations 
to another, and dieth, now the wife may enter 
by force of the statute ; for yet the fine is not 

(cj 8 Rep. 72. (dJ 9 Eep. igo. (ej 8 Rep. 72, 
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«my bar to her, but her right doth remain, 
which she may re-continue by entry ; but if she 
surcease her time, and five years pass after the 
death of the husband, she is barred of her 
right, and by consequence, she cannot enter, 
and the statute speaketh of fine only, and not 
of fine with proclamations ; and therewith 
agreetb, 6 Edw. VI. Dyer 72 b. 

And it was resolved, that if the husband be 
tenant in tail, the remainder to the wife in tail, 
that if the husband maketh a feoffment in fee, 
and dieth without issue, the wife may enter, 
because it was the inheritance of the wife. But 
if the husband sufFereth a common recovery, 
and dieth without issue, there the wife is barred, 
and cannot enter by force of this statute ; but 
this statute was made to relieve him who hath 
right, and to suppress wrong, and to advance 
right without respect to the warranty of the 
discontinuee, if he hath any. And if before 
the statute of donis conditionalibus lands had 
been given to husband and wife, and the 
heirs of their two bodies begotten, and they 
had issue, and the husband post prolem suscu 
tatam^ aliened the land, and died before the 
statute, and the wife survived, and died before 
the statute, the issue should have a formedon ; 
for notwithstanding the same alienation a right 
did iremain; forasmuch ^ub the husband only 
aliened, which right is entailed by the statute ; 
and before the statute the issue in such case 
might have a sur cui in vita^ and claim as heir 

E 2 



52 ON titles: 

of the body of both, for the feoffment was 
no bar, but a discontinuance; and therewith 
agreeth 21 Edw, III. c. 45 ; 12 Hen. IV. c. 7. 
And in all cases where the wife might havd a 
cui in vita by the law, she shall enter by force' 
of the statute of 32 Hen. VIII.; and where the 
issue cannot haye a sur cui in vita^ or formedon^ 
there he shall not enter within the remedy of 
this statute. And therefore, if the husband 
hath issue, and alieneth, and the wife dieth, 
the issue shall not enter during the life of the 
husband, because at the common law he had 
no remedy to recover the land during the 
husband's life ; and the words of the act are, 
^^ According to their rights and titles therein/' 
But if the husband aliekieth, and afterwards the 
wife is divorced catisa pracantractuSf or any 
divorce which dissolveth the marriage a vincuh 
matrimonii^ there the wife, during the husband's 
life, may enter,, fox the words of the act are, 
" No fines, feoffments/' &c. " during the cover- 
ture between them," and although, that after- 
wards the husband and wife are divorced, yet 
the feofiment was made during the coverture 
between them. And although that the statute 
saith, ^^ But that the same wife," &c. the same 
is meant of her who was his wife at. the time of 
the alienation ; for when the husband dietb she 
is not then his wife, but she is called wife, to 
describe the person only who shall enter;, and 
it is not said in the statute that the wife, shall 
enter after the death of her husband, but 
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.^nerally, that she shall enter according to 
their right and title ; be it in the life of the 
husband, after a divorce vinculo matrimonii^ or 
after his death. 

In Beaumonfs case (f)^ it was resolved, that 
notwithstanding a fine with proclamations levied 
by the husband alone of lands, of which he 
and his wife were tenants by entireties, the wife;, 
aft;er the death of her husband, had an estate 
in special tail : and lor the better understanding 
of the true reason thereof, it is to see hy what 
iaw the estate of the wife shall be altered, and 
changed to an estate for life; and first, it was 
resolved, that it was net by the common law ; 
for at the common kw^ if lands had been given 
to the husband and wife, amd • to the heirs of 
tlieir two bodies, and after issuey the husband 
hkid aliened and died^ this alienation had not 
barred either the wife or the issue in tail, be* 
cause the husband alone had not power of alien- 
ing; fomsmoch as he«had an undivided estate 
jointly with his wife; and therewith agreeth 
W Hen. IV. Pormedon 15 ; 21 Edw. III. 45 ; 
and by the statute of Westm. 2, de domsy ^c. 
it is enacted, that a fine levied by tenant 
in tail ip$o jure dt mdlus. As to the case 
of 16 Eliz. of treason, whereof the husband 
is attainted, it is to know that such bar and 
forfeiture is by the statute of 26 Hen. VIIL 
c. 13, by which it is enacted, that every 
offender convicted of high treason, See. shall 

Cf) 9 Rep. 140. 
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lose and forfeit to the king, his heirs and inic« 
cessors, all ^uch lands, &c. whereof any such 
offender shall have any estate of inheritance; 
but in the same act there is a saving to every 
person (other than the offenders, their heirs and 
successors,) of all rights, titles, interests, &c.; 
so that it appeareth that the estate of the wife, 
if she overliveth the husband, is saved by this 
act ; and that the bar by the statute is only as to 
the issues in tail, and not to the wife. And the 
reason of the resolution, that the heir is dis- 
abled in such case, is because he ought, in his 
lineal conveyance, to make him heir, as well 
to the father as to the mother, by the opinions 
of Catlyny Wray^ Saunders^ and Dyer. And 
as to the case of fine with proclamations in 
18 Eliz. levied by the husband alone (g) , the bar 
is made by the statutes of 4 Hen. VII. c. 24 ; 
and 32 Hen, VIII. c. 36 ; and in the statute of 
4 Hen. VII. there is a saving for the wife, if 
she bring her action or lawful entry within 
five years after she shall be uncovert, as she 
did in this case (h)\ and by the statute of 
32 Hen. VIII. the fine levied with proclamations 
of lands entailed to him who levieth the fine, 
or any of his ancestors, shall be a sufficient bar 
against the said person and his heirs, claiming 
by force of any such entail, and against other 
persons claiming only to their use, or to the 
use of any manner of heir of their body, in 
which case there needeth not any saving for 

(g) Dyer, 351 b. (h) Beaumont'^ case, 9 Kcp. igS, 
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Strangers ; for the purview of the act is special, 
and secundum quid^ viz. against the heirs in tail, 
and others claiming to their use; and therefore 
distinguendum estj that the fine with procla- 
mations levied by the husband, or the attainder 
of the husband of high treason, is a bar to the 
estate tail, quoad the issues in tail, but not 
quoad the wife ; but that she, overliving, shall 
be seised of an estate tail, which estate is saved 
to ber by all the said acts; and the same is 
proved by the said book of 18 Eliz. (kjy for 
there the husband, being jointly seised with 
his wife in special tail, levied a fine with pro- 
clamations to the use of him and his heirs, 
(which fine is a bar to the issue in tail,) and 
afterwards the husband devised the land to the 
wife for life, and died^ there the wife entered 
and waved the estate tail, claiming for life 
by force of the devise ; which proveth, that if 
she had not waved the estate tail she should 
have had it, and not an estate for life, as is 
supposed by the other side. 

It is also agreed, that if a gift be made to 
a husband and wife in taU, so ttot the marriag. 
between them, for a cause which impedes a 
future marriage f is dissolved, they have an 
estate of freehold only, in the nature of an 
estate tail after possibility of issue extinct. 

If they may again intermarry, why should 
they not be joint-tenants in tail? Is it because 
the gift was to them by entiretieSi and they 

(kj Pyer, 351 b. 
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cannot on a subsequent marriage hold in that 
mode? 

So if the husband discontinue the land of 
his \vife9 ^nd after take back an estate to 
him and to his wife, and to a third person, 
for term of their lives, or in fee, this is no 
remitter to the wife, but as to the moiety ; and 
for the other moiety she must after the death 
of her husband sue a writ of cui in vita (I)* 

So a wife tenant by entireties may be barred 
by non-claim on the fine of her husband, as 
appears in the extract from GrtetHeys case (m) . 

If an estate be made to a villain, and bis 
wife being free, and to their heirs, albeit they 
have several capacities, m. the villain to pur- 
chase for the benefit of the lord, and the wife 
for her own, yet if the lord of the villain enter, 
and. the strife survive her husband, she shal 
enjoy Uie whole land, because there be na 
moieties between them (n). 

This point is added, because it is assumed 
to be law, in application to a husband and 
wife, who are purchasers by entireties, whea 
one of them is an alien. 

Also, if a man make a lease to A^ and to a 
baron and feme, viz. to A for life, to the 
hu5band in tail, and to the feme for years ; in 
this case, it is said, that each of them hath a 
iribird part, in respect of the severalty of their 
estates (o)» 

(I) litt. $ 676. (m) Supra, p- 50. 

(nj I Inst. 187 b,. {oj ^ In«t. 187 b. 



tTNDER JOINT-TENANTS. 57 

The right of survivorship shall prevail against 
a husband when his wife and another person 
are joint-ienants of a term^ and the wife dies 
in the life-time of the other joint-tenant, and 
before severance (p)* 

Though a husband and wife have a term of 
years as tenants by entireties, yet the husband 
may alien the entirety so as to bind the wife. 

This point was decided in the case of Grute 
V. Locroft (q) . Inf that caee an under-lfease by 
the husband alone prevailed against the surviving 
wife ; aad on principle, the wife could not have 
the rent though the reversion belonged to bef . 

That the wife was bound flowed &om the 
right of the husband to alien the term, which 
he and his wife had in her right. 

Finally, a tenant by entiretiesi while such, 
has not .any devisable mterest, even ds against 
has own heir (r)^ and as between husband and 
wife, a tenancy by entireties cannot become a 
tenancy in common, though they, as to their 
share may become tenants in common with a 
tUrd donee. 

r 

As to Joint^tensmts^ 

The distinguishing feature of a joint-tenancy 
is the light of survivorship ; so that on the death 
of one or more of the joint*-tenants, while the 
joint^tenancy continues, the estate will devolve 
to the survivors or survivor. 

(pj 1 Id^ 185 b. (J J Cro. Elizv 387. 

^rj 3a Hen. VIIL c. i. 3 Rep. 36. 
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But the right of survivorship may be defeated 
by severing the joint-tenancy ; or the joint- 
tenancy may be suspended by a partial alien* 
ation while that alienation continues in force ; 
and if one of the joint-teoants die while the 
joiot-tenancy is suspended, the right of sur- 
vivorship will, as to the share so severed, for a 
time, be excluded. 

Joint-tenants are not bound by the charges, 
(such as judgments, or mere annuities, or rent 
charges,) of each other ; but each is bound 
by the alienation of the other, of his own 
share or aliquot part, either for all the estate, 
or for a portion of it. Even an execution under 
an elegit, &c. would carve out an interest 
binding on the survivors (r). 

Thus if joint-tenants be seised in fee, or for 
life, and one of them convey or assign his share, 
this aUenation will sever the tenancy; but 
should one of th^n demise /or year^ (sj^ this 
demise, though it will bind the survivor, will 
not either sever or suspend the joint-tenancy. 

If two joint-tenants in fee-simple be dis<^ 
seised by two persons, and one of the persons so 
disseised re-lease all bis right to one of the disr 
seisors, he merely confers a title to that moiety 
over which he has a right of alienatidn (t). 

Had he survived before he made the re-lease, 
the right of the entirety would have passed 
from him. 

(rj 1 Inst. 185. (s) I In3t 184 b. (tj I Inst. 276. 
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a 
■ 

In consequence of the interest remaining in 
the other joint-tenant, the re-leasee obtained a 
good title to one moiety ; and of the other moiety 
the two disseisors remained joint-tenants^ un- 
less (and principle seems to oppose that con- 
clusion^) the re-lease should operate on. that 
particular moiety which was in the re-leasee. 

And when two persons are joint-tenants, and 
one of them is adult, and the other a minor, 
and they make a conreysuice in fee, this con- 
veyance will be good for the moiety belonging 
to the adult, and void for the moiety of the 
infant; yet although the adult die, so that 
the infant becomes the survivor, yet he can- 
not avoid the feoffment of the adult joint- 
tenant (u) . 

But if two infants join in a feoffment, and 
one of them die, the survivor may avoid the 
feoffinent as to both moieties, because there 
was a joint feoffment, and a joint title of 
entry (x). 

But if each had made a distinct feoffment, 
the other, though the survivor, could succeed 
for his own moiety only. 

And if two or more persons are joint-tenants 
in fee, in tail, or for any less estate of freehold, 
and one of them grant a particular estate of 
the freehold, retaining a reversion, this grant 
will, suspend the joint-tenancy (yj. Should 
the particular estate determine during the lives 

(u) 1 Inst. 337 h. fxj 1 Imt 337* 

{yj LitU § 30«, 303 ; 1 Indt, 193 a* 
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of the joint-tenants, the joint-tenancy Ivill be 
revived. And the joint-tenancy will be severed 
as to such share, in case the suspension should 
continue until the death of the joint-tenant who 
was the owner of that share, or of the owner, if 
there be only one, or of the survivor, if there 
be several, of the other share. 

But if two or more persons are joint-tenants 
f<iT years^ and one of them demise for years, 
this demise will sever the joint-tenancy (z) . 

It is also observable, that if three or more 
persons are joint-tenants, and one of them, or, 
if there are four or more joint-tenants, two of 
them, sever the joint-tenancy, the remaining 
shares will be held in joint-tenancy (a) ; and 
even if two persons are joint-tenants, and one of 
them alien a portion of his share as a moiety 
of a moiety, there will be a severance only for 
the share so aliened, and an equal or corres- 
ponding share of the other joint-tenants ; and 
the joint-tenancy will continue in force for 
the remaining shares. Thus if A and B are 
joint-tenants in fee of the entirety, and A alien 
a fourth part to C ; JB and C will be tenants in 
common of one moiety, so that each of them 
will hold one fourth part in severalty ; and the 
remaining moiety will be held by A and B as 
joint-tenants. 

The same rule applies when three or more 
persons are joint-tenants, and two or more of 
them re-lease a part only of their shares. 

(z) 1 Inst. 193 a. (ay Litt. ^ 304* 
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So if one of three or more joint-tenants re*- 
le&se to another of them, the share so re-leased 
will be held in severalty ; and as to the re- 
maining shares the parties will continue joint- 
tenants. 

The re-leasee is in by way of conveyance or 
title as an assignee, and not under the original 
feudal contract (b). 

But if a re-lease be made by one of several 
joint-tenants to all his companions, they will 
continue joint-tenants as to the entirety, and 
be in under the original investiture. Such re- 
lease must be by deed, and the re-leasees will 
be bound by the charge of the releasor (cj . 

So if he re-lease to some only of the joint- 
tenants, that share will be severed ; but still the 
re-leasees will be joint-tenants, as between them- 
selves, of the re-leased share ; and they will^ 
in point of title, be assignees of the re-leasing 
joint-tenant. 

The proper assurance between joint-tenants 
is a re-lease. from one to the other. One may 
re-lease to all. Several may re-lease to the 
others. One or more may re-lease to some or 
one of the others ; and if they convey by lease 
and re-lease, or by feoffment, such lease and 
re-lease, or feoffment, will operate a;S a re-lease ; 
but then there must be a deed ; for mere livery 
of seisin, even aided by a mere writing, will 
not avail to pass the share of one joint-tenant 

(bj Lilt. § 304. I Inst. 380 a. (c) 1 Inst. 185B. . 
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to another joint-tenant ; but one of several 
joint-tenants may lease his share to another of 
them (d). 

And one joint-tenant may grant to a stranger 
for life, with remainder to his companion in 
fee (e). 

Joint-tenants are said to be seised per my et 
per tout. They are in under the same feudal 
contract or investiture. Hence livery of seisin 
from one to another is not sufficient. 

For all the purposes of alienation, each is 
seised of, and has, a power of alienation over 
that share only which is his aliquot part ; and 
joint-tenants, as to property held in joint- 
tenancy, necessarily have equal shares. 

BkuJcstone (f) has very elegantly described 
the unities of interest ^ of title, of time, and of 
possession, which constitute a joint-tenancy at 
the common law. 

If there be two joint-tenants, and one of them 
convey all, &c. or his part and share, &c., the 
conveyance will operate only on his own moiety ; 
and even though the other joint^tenant should 
die in the life-time of the conveying party, the 
conveyance will not pass more than, a moiety ; 
and even though a bargain and sale be made 
of the entirety, by one of two joint-tenants ; 
and the other joint-tenant die after the exe-» 
cution, but before the enrolment of the bar- 

(aj 1 lost (ej I Ixttt. 19a b. CfJ 2d tol. iBo. 



UKD£R JOINT-TENANTS. 63 

gain and sale, no more than a moiety will 
pass (g). 

In both these instances the joint- tenancy is 
severed by the conveyance, so that the share of 
the other joint-tenant will, on his death, devolve 
to his representatives ; or, in the instance of 
a lease to two for their lives, to the tenant in 
reversion or remainder. 

In section 301, Littleton seems to have fallen 
into an error on this point. 

But though if a lease for years be made so 
that the joint-tenancy is neither severed or sus- 
pended, the lease, notwithstanding it import 
to be of the entirety, will not pass more than a 
moiety, even if the lessor should eventually 
become seised of the entirety by re-lease, or 
by survivorship. 

One case peculiar to joint-tenancy should be 
noticed in this place : When two or more per- 
sons are joint-tenants for their lives, either by 
express limitation, or by construction of law; and 
though the grant be in express terms to them 
and the survivor (h)^ and one of them ccmvey 
his share so as to sever the joint-tenancy, the 
interest will be abridged, and the share of each 
tenant, when held in severalty ^ will continue only 
during his life. Es^resm eorum qtuB tadte insunt 
nihil operatur^ is the maxim, and rendei:s the 
limitation to the survivor as part of the gift, 

(g) 1 Inst. i86a. Shep, Touch, ch. Bargain aad Sale. 
(h) 1 Inst, igi a. 
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of no avail. Cross limitations by way of re^ 
mainder guard against this result. 

Also if two or more joint-tenants make a 
conveyance by their concurrence of all their 
estate, or a lease for years, the estates so con* 
veyed or leased will, if the joint-tenancy con- 
tinue, be determinable only with the death of 
the surviving joint-tenant ; and even if one of 
several tenants for life lease for years, and die, 
this lease of his moiety will be binding on the. 
survivor, and continue during his life, if the 
term of years should so long continue ; but any 
rent reserved by such lease would, in this event, 
cease, and not belong to the surviving joint*-! 
tenant (i). 

But if one of several joint-tenants for life 
should lease, and afterwards sever the joint- 
tenancy, and then die (kjj no decision has been 
found which fixes the duration of the lease. The 
question to be raised on this case is, whether 
the lease shall determine with the death of 
the lessor, or shall continue during the life 
of the other joint-tenant. In its creation it 
bad a capability of continuing during the whole 
period of the years, if the lives, or either of them, 
should so long live. But it may be objected,^ 
that, in point of law, the lessee has an estate 
for years, to endure so long only as the estate 
of the lessor shall continue, so that the lesseeV 
interest will determine at whatever period the 

(ij Eustace*s case, Jones 55, 3 Salk. 304. (k) 1 Salk. 204* 
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estate of his lessor shall determine according 
to the l)oundary prescribed to it by law. This 
appears to be the better opinion. 

But when several persons are joint-tenants 
fw their Uves, and one of them leases to a 
stranger for years, and then re-leases to the 
other joint-tenants, these joint-tenants will hold, 
subject to the lease, as long as their estate shall 
continue ; and the term of years will not deter- . 
mine on the death of the lessor, for the lessees, 
while they hold, will hold under a title, which 
is subject to and charged with this lease (I). 

Although a re-leajse is the proper assurance 
between joint-tenants, yet to a stranger a joint- 
tenant, or one of several joint-tenants, must 
convey by feoffment, fine, common recovery, 
lease and re-lease, bargain and sale, or lease, in 
like manner, and under the same circumstances, 
as he milst have conveyed his share^ if he had 
been solely seised, or had been a tenant in 
common. 

It has been already observed, that a mere 
charge will not bind the survivor ^ taking in right 
of survivorship on the death of the person ^y 
whom the charge is created. But if the joint- 
tenant alien, then such charge will be good 
against his assignee ; and if he become the sur- 
vivor, such charge will bind him and his heir 
to the extent of the share which he had at the 
time of the charge; and judgments, statuties 

# 

(IJ Wing. Max. 51 ; Lord Abergavenny% case, 6 Rep. 79. 
VOL. II. F 
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staple, recognizances, crown debts, and tha. 
like encumbrances, may attach on the share as 
increased by survivorship. 

And although the charge of a Joint-tenant 
will not bind the survivor as such, yet if one 
of two joint-tenants accept a re-lease from the 
other, he will hold, in point of estate, under 
their grantor; yet the re-leasee shall be bound 
by judgments, and the like charges of the 
re-leasor ; for to this purpose the title of the 
re-leasor has continuance (mj. 

But if the re-leasor die before execution on 
the judgment, and in the life-time of the other, 
yet the re-leasee shall hold the re-leased moiety 
discharged of any execution (n) • 

So if one of two joint-tenants in fee, grant 
a rent in fee, and afterwards re-lease to his eom<* 
panion, the re-leasee will of consequence be in 
under the estate of the original grantor, and no 
degree or conveyance be made as between the 
re-leasor and re-leasee ; yet the title of the re- 
leasee is so far under the re-leasing join t-ten^t, 
that the survivor shall not, even after the death, 
of the re-leasing joint-tenant, hold discharged 
from the rent (o) . 

This class of cases is referred by Wingate 
(p)j to the Maxim qui prior est tempore^ potior 
est Jure. 

A joint-tenant has not any devisable estate ; 
and even if a joint-tenant make his will while 

fmj Lord Abergavenny ■ case, 6 Rep. 78 b. 

(nj Ibii 79 a. (yj Ibii (pj p. 159. 
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he is joiot>tenant, and afterwards become solely 
seised by ftarvivOTship or by releasej -his will, 
unless re-published after he becomes solely 
seised, mil be oper^ive (q). 

Whether a contract by one of several joint- 
tenants may be specifically enforced in chancery 
against the surviving joint-^enant, is a point on 
which the books are not agreed. 

In the more recent cases the dicfta have been 
in &vour of an equitable severance of the joint- 
tenancy by the contract. There are strong 
grounds for contending that the person claim- 
ing under the contract, has not any equity 
which he can make available against the sur- 
viving joint-tenant. 

Though at the common law joint-tenants must 
be capable of taking at one and the same time ; 
yet under the learning of uses and executory de- 
vises, persons may be joint-tenants who take at 
different times; thus, under a devise, or limitation 
to the use of the children of A, the estate may 
vest altogether in one; afterwards when a second 
child is born, then in two; and afterwards on tlie 
birth of a third child, in the three ; and so on 
progressively as the children are born. 

And when the gift operates by springing 
use, or executory devise, the rights of the 
unborn children to their shares cannot be 
defeated or prejudiced. 

But when the gift to the children is by way 

(]J I Inst. 185 b ; Swift dem. Neak V. Roberts^ 3 Burr. 1488. 
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of remainder^ the case is so far governed by the 
rules of the common law, that no child can take 
a share unless he be bom, or come in esse 
(en ventre sa mere) before the determination of 
the prior particular estates by which the re- 
mainders are supported (r). 

And to merge, surrender, or destroy the 
particular estate, so as to deprive it of all 
support, as a remainder depending on a par- 
ticular estate, is, it should seem, to defeat the 
right of after-bora children. 

Some qualifications must be added to this 
proposition. 

For should the remainders be turned into a 
right of entry, and that right should not be 
asserted until the birth of other children, no 
well*founded objection seems to exist against 
the right of the after-born children, to enter 
jointly with the other children. 

On this point no decision. h^s beea found. 

These, are a few fl9lj)r;ioffthe}^iag. points 
belonging loifch^J^rjang9ftfjpii^$ttfwBMri6y^^ ^^ 



for an estate Jbr, intentancrf py'deice&i? ^^ev 
may nave, equal or uAequal snares. For in- 
stance, two daugMfers, or two sisters, takih? is 
co-Beirs, will have equal snares. ** t^ 

-t '\r ..iPfil t ^ rt.- T>^ Vkl \i , 
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But a daughter, and two grand-daughters, 
taking in right of a deceased daughter^ will have 
unequal shares ; i. e. the daughter will have one 
moiety, and the two grand- daughters the other 
moiety between them. So heirs in different 
degrees, and on different descents, from heir to 
heir, are parceners, until there be a severance 
of title, by the change of the title by parcenary 
into a tenancy in common by alienation (s)^ 
but whether the co-heirs take equal or unequal 
shares, each has a power of alienation by deed 
or will over her own share. 

But as between themselves co-heirs have a 
joint seisin ; and the rule of law is, that the 
several persons being co-heirs do^ for many 
purposes, make only one heir (t). For this 
reason they may either re-leasej or by feoff- 
ment, or any assurance, convey to each other. 
, Notwithstanding they have a joint seisin for 
some purposes, yet on the death of each of 
them, the share of which she was actually seised 
will descend to her heir at law ; and (except in 
the case of estates tail) a more remote descen- 
dant may be preferred to the other co-heirs, on 
the ground that the more immediate descendants 
are of the half blood to the person last seised. 
. For example : Aj seised in fee-simple, dies,^ 
leaving two daughters, B and C, who are of 
the half-blood to each other, since each daughter 
was by a different wife. They enter, and are 

CsJ Litt. Bee. 313 ; 1 Isflt. 196 al 
(tj I lost. 163 b. 164. a. 196 b« 
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seised; B dies without issue; the uncle, or other 
collateral heir of fi, M^ill be entitled as her heir 
of the whole blood, in exclusion of the sister 
and her descendants, since J3 was the person 
last actually seised. But if JB had died without 
having obtained an actual seisin, then C would 
hare taken the entirety as the immediate heir 
to J, her father, the last person actually 
seised. 

In general, and for most purposes, the seisin 
ef one coparcener is the seisin of the others ; and 
the possession of one coparcener is considered 
as the possession of the other co-heirs, except 
in cases of actual ouster, &c. 

[Hob. 120, Dyer 128; Reading v. Roystoriy 
2 Salk. 423 ; Fairclaim v. Shakleton^ 5 Burr. 
2604; Fisher et al. v. Frosser^ Cowp. 217; 
Peaceable v. Read and others, 1 East 568.] 

Coparceners are seised per my et per tout^ 
yet each has a devisable interest ; and a £ne 
with proclamations levied by a stranger may^ 
when both are out of possession, bar one with-* 
out barring the others; since one may be, and 
the others, by ttasbh of irifancy, &c. may not 
be ph)tected^ froia bar bj\ rfdnwihini. 

A re-lease ftorti' 6nte' W' thfef^tothef dr>es not 
make ahy degr^ fti' likrfeitiy. The- k^^easfee will, 
it is kpti^bendfed,'be:ih l>y descfenti'attA W by 
•piiViJrfcdsg; so^dhdt 'hk iihcesttfr^^ili^e deenied 
the first purchaser. On prind^le,"ft' i rt4^ite 
by me^ to or^e of several other parceners, or to 
some of them, does qjiali^e a degre^ in the title. 
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and the re-leasee, or several re-leases, will be 
the first purchaser or purchasers. 

The law of coparceners involves the common- 
law learning of partition ; and this, lord Coke 
observes, is a cunning learning ; and there is a 
great peculiarity in the law applicable to co- 
parceners, partitions, &c. 

If one coparcener grant a rent to another 
for owelty of partition, this rent will be goody 
though granted without deed, and will be 
descendible as from the original ancestor (ti) . 

A distress may be taken for it of common^ 
right, without an express grant of a right to 
distrain (x) . So a fee may exist in the rent 
without any words of grant to heirs. 

So if two coparceners make partition by 
agreement, or by reJease, the entirety of each, 
though in some degree a new acquisition, will be 
descendible in the same manner as the original 
share was descmidible ; for instance, if A and 
B are eoparoeners^ and they ^x^,.pii partition, 
9nd. re^lease to each, other; ,^nd the; f^rm A is 
allotted to 4 fPF ber share, ao4.ithe .farm. Si to 
tJ3 f^C her. *b^re; ttjei^t WPawiijg thi^pi.to. b^ 
seised by d€JSpe^t ,<VP, pftfr^. jfuff^mtff ,t\f.^, fkvfnA 
twilL'bd desflendiWe {vqff^ J?!,^?. s^isq^ px parte 
mferwhMt^^V^ c|i$ltiivgwi^ij?g.,^|^e, parl;,I:e- 
/<fei|if^%.tl^ftdeqf^,Q^,uppp tl^fi.p^Ttitjqti frosn 
\^ ,pftrt,. ,t9i , vW^h. , tlx^ ijece^d . .wasA le^tled 
'hefiDire.p?irtijjyj^, .,,. ,,i; -»,., i.;..: ...m ,, • 

(u) 1 IdbU,i6^ 177 b. fxj I Inst. 169; 5 Hep. 7^ 

¥••4 
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In short, mere partition, or a re-lease upon 
partition, does not make any change in the 
seisin. This is evident from a variety of cases 
to be found in Coke on Litt. in the chapter 
Parceners, and Parceners by Custom. 

Hence the rule, that mere partition will not 
produce the effect of revoking a will ^y) ; and 
although the partition be made by a convey- 
ance, or fine to the use of the respective heirs, 
they will be in quasi by descent^ and not by 
purchase. 

In this instance, the seisin is, in point of fact, 
and in point of law, changed ; but the use 
partakes of the quality of the old seisin. It is 
rather strange, however, that the same rule 
which applies to settlements under similar cir- 
cumstances had not been applied to partitions; 
for a conveyance by Ay to the use of himself in 
fee, is a revocation of his will : and a con- 
veyance on a partition to the me of the owner 
and his heirs, ought, in principle and con- 
sistency, to have received a like decision. 

And it is agreed, that any modification of the 
uses by a power of appointment, &c. will pro- 
duce the eflfect of revocation. 

Luther v. Kidhy is the leading case , respect- 
ing partitions, as not producing the eflfect ^pf ft 
revocation. 

That case is, beyond all doubt, law, ,a«t it 
applies to the original share ; but it is, 99! /Pgpya 
to comprehend how the apcession^\ oc ap^jyfj^ 

(y) Ltdher v. KidBy^ 8 Vm. Abr. 148. 
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share could pass by a will made anterior to the 
partition. The only legal ground for supporting 
the title must be, that there is the same seisin, 
but this cannot apply as between tenants in 
common ; and yet the rule is, that a partition 
between tenants in common is no revocation. 

In Luther v. Kidby^ the devise was of a 
moiety; and the doubt on the certificate of 
the judges is, whether the will operated upon 
the entirety. The original property of the 
party unquestionably remained subject to the 
dispositions of his will. The difficulty is to 
understand how the accessional or additional 
moiety could pass by the will, even upon 
general principles, and still more especially 
as the devise, was of a moiety. 

On this subject there are many pertinent 
observations by the present chancellor, in 
K^wllys V. Alcockj 7 Ves. jun. pa. 558, from 
which it may be inferred to have been his 
opinion, that no more could pass by the will 
than was comprehended by the language of 
the will ; for instance, a devise of a moiety of 
the farm called^, could not pass all or any 
part of the farm called fi,' though that farm 
was received on la^t p^thiti.' \ 

Many oth^'diffietflfetti^lrfP^'thfe like nature 
will occur in examining^ cases of .thi? nature. 
Th* M8flh4^is^'9?,^^tllkt ffl^^ia^^^^ carried 
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By anomalies, the best lawyer is most likely 
to be entrapped into error. 

When decisions follow principle they form 
part of a system, and are remembered ; or 
rather the law is within the compass of the 
lawyer* Lord Coke's observations will readily 
occur, and ishould be in the recollection of 
judges, and protect the law from innovation 
by anomalies, and all departure from prin- 
ciple. 

There is one instance of a right in parcenary 
changed into a Joint'tenana/. It is, if two 
coparceners make a lease, reserving a rent, they 
shall, have this rent in common as they shall 
have the reversion (viz. annexed to their estate 
in coparcenary). .But if afterwards they grant 
the I'eversion, excepting the rent, they shall be 
from thenceforth joint-tenants of the rent (a). 
Tlie maxim is cessante causa cessat effectus. 

On the other hand, iinder a grant to two 
coparceners of a rent for owelty, they will 
have the rjent as parc'enfers and not as joint- 
tenants (b). 

So if two copaircehierS aKeri infee^ rendering 
rent to them and their heirs, without iny words 
of severance, they shall have th6 rent in cdArse 
of coparceniary, and riot as joint-tenants fc)'^ 



• ' ' ' • . 1 1 



CttJ Wingate'B Maatims 191; Finch/ ^ 

(bj Ihid. 31, pi. 11 ; IVindhatns case, 5 Rep. 8 a. 

foj Ibid. 91, pi. 12 ^ 1 Inst. 169 b.; but Bee 1 InsU 12 b^ and^ 
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These and the like cases are founded on the 
maxim, that things are construed according to 
that which was the cause thereof. 

Though on a partition between coparceners 
there be an implied warranty, while the privity 
continues, yet when one of them aliens in fee ; 
or even in tail, while the title is held under the 
entail; the warranty ceases, and consequently 
the title to the lands given to the other parce- 
ners on the partition need not be investigated. 

Even the purchaser of the fee, or of an estate 
tail, will be discharged from the warranty, and 
consequently cannot be affected by it. 



Tenants in Common. 

This tenancy may be created by deed or by 
will, or arise by prescription (djj or it may 
arise in consequence of a severance of a joint- 
tenancy fej , or the change of a title by copar- 
cenary into a teJxsLUCj in common (fj. 

Tenants in common have several ifreeholds, 
while joint-tenants and coparceners have one 
freehold (§;., ..,,.. 

This tenancy may be by express gift, or by 
construct^ion, pf law; by construction of law, in 
the instance of a gift to two persons of a 
corody (h) ; or of a Jremainder to the right 

(dj 1 Iilst 19^ a. CO Litt. I 394. (f} Litt § 29«« 
(g) I JnsL 189 a; 5 Rep. 7. (hj 1 Inst. 190 a. 
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heirs of two persons who are living (ij^ not 
being husband and wife (k), and who must 
therefore take vested interests at different times ^ 
namely, the right heirs of each person on his 
death ; also of a gift to two persons who may 
not lawfully intermarry, and the h^rs of their 
bodies (IJ ; or a gift to three persons as to whose 
marriage there is no impediment, and the heirs 
of their bodies fm) , to a body corporate, and 
to a natural person (n) ; or to two corpora- 
tions (o) ; by express gift, as in the instance 
of a gift to two during their joint lives, and 
from and after the death of one of them, to them, 
to be equally divided between them, share and 
share alike, as tenants in common, and their 
respective heirs and assigns. 

So there may by proper words be a tenancy 
in common of the freehold, and a joint-tenancy 
of the inheritance. 

These tenants may have equal or unequal 
shares. 

They may be also tenants in common as to 
part, and joint-tenants as to the residue of 
lands. 

Two persons may be joint-tenante of the 
freehold, and may have several inheritances in 
tail or in fee (pj . 

CO Windham*s caae, 5 Rep. 7. 

(k) Roe T. Quartley, 1 Term Rep. 630. 

(I) Litt. § 296, 1 Inst. 189 b. (m) 1 Ingt. 25 b. 184 a. 

(n) 1 Inst. 189 b; 190 a. (0) Litt. § 396. (p) Litt. § 395. 
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Each tenant in common, not being a tenant 
in taiU has a devisable interest in his own 
share, or he may convey the same : he is to be 
<!onsidered as solely or severally seised of his 
share ; he must convey the same by lease, or 
by lease and release, by feoffment, &c. even 
though he lease, &c. to his companion, [Broken 
feofiment de terre] (q)^ exactly in the same 
manner, and under the same circumstances as 
he must have conveyed the entirety if he had 
been solely seised of the entirety. However, 
he cannot convey more than his particular 
share. One tenant in common, as such, cannot 
re-lease to another tenant in common as such. 

But when two or more persons are joint-tenants 
as to certain shares, a re-lease from one of them 
to the other of them will be proper as to those 
shares, and it will not be any objection, that 
they are tenants in common of other shares. 

If two tenants in common join in a lease, 
there is, in point of law, a lease by each of 
them (r) ; and in pleading, the title must be 
stated accordingly (s). 

So if two tenants in common, in fee, grant 
a jrent-charge, there is, in point of law, a 
several and distinct grant, by each, of a rent 
out of his moiety or part (s sj ; and no language 
expressive of an intention to grant one rent 
will be effectual to that end. They should 

(qj pi. 45. ' CrJ I Inst. 45, aoo. 
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join in conveying the fee to uses, and create the 
nent bj a declaration of use. 

The posscsssion of one tenant in common is 
prima facie the possession of the other tenants 
iii common. It may, however, become adverse 
by Actual ouster, or from a possession furnish* 
ihg evidence of ouster (t) * 

In reference to titles derived through tenants 
by entireties, joint-tenants, coparceners, and 
tenalits in common, care should be taken that 
the part-owners were, at the time of their 
respective executions of their conveyances, 
competent to convey the shares they professed 
to convey ; and that the form of conveyance was 
lidapted to the relative situation of the tenancy, 
and the persons to whom the conveyance was 
made. 

Indeed the learning of tenancy by entireties, 
joint-tenancy, coparcenary, and in common, is 
of such general occurrence, and so is the learn- 
ing of cross-remainders as connected with 
tenancy in common, that they ought to receive 
a large portion of attention. Lord Coke^ in the 
second part of his first Institutes, has given all 
the leading principles and general rules. 

Gifts with cross-remainders are uniformly 
grounded on a tenancy in common. 

The tenancy under gifts of this sort is of a 
peculiar nature. Each owner has an estate in 
every part of the lands, or the moiety, &c. 

(i) Dq9 v. Pro9ser, Cowp. 217. .^ 
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which are settled. But each moiety or third 
part^ &c. of each tenant is ia a difierent degree- 
as to the right of possession ; so that, supposing 
estates in possession with remainders to occQpy 
lines or degrees of ownership, and two persons 
to be tenants in tail, with cross-remainders 
between them, each would have a moietj in 
the first line or degree, and the other moiety 
in the second line or degree. 

Again, suppose three to be tenants in tail, 
with cross*n3mainders between them in tail, 
each would have one third part in the first 
degree, another third part (being two distinct 
sixth parts,) in the second degree, and the 
remaining one-third part (being two other sixth 
parts,) in the third degree, and so on, in like 
manner, on a subdivision into a greater number 
of shares. 

This subject is fully considered, and its appli- 
cation to practice shown, in the Tract on Cross- 
Remainders, &c. ; and the substance of this 
Tract will be introduced into the Essay on 
the Quantity of Estates^ on the re-publicatiou 
of that Essay. 

As to Tenants in Possession. 

• 

Persons who have the possession may grant 
it ; and it is material to distinguish between 
estates in possession, and estates in reversion or 
remainder, on account of the mode of assurance 
which may be adopted, or may, under different 
circumstances, be deemed eifectuaL 



80 ON titles: 

Estates in reversion or remainder may pass 
by grant without livery ; but estates in pos- 
session in corporeal hereditaments cannot, ex- 
cept in particular cases, pass by mere grant. 
There must be either livery of seisin, or some 
other ceremony which is equivalent, or a previous 
estate, to be enlarged by release ; and in this 
sense a lease and re-lease are said to countervail 
a feoffment. So an estate in possession may pass 
by bargain and sale enrolled, covenant to stand 
seised to uses, or by fine, or fine and declaration 
of the uses of the same, or by common recovery 
and a declaration of the uses. In short, by any 
mode except by simple grant. 

A term of years of lands in possession might, at 
the common law, have been created by mere 
zsxyrd and entry ; for till entry there was only an 
interesse termini^ or being created, might have 
passed by mere word. An interesse termini to 
commence at a future day, or on an event, might 
have passed in like manner; even though the 
term was reversionary, and the possession was 
not in the lessee, but in a tenant; for if the pos- 
session had been in a disseisor, &c. there could 
not have been a valid lease without a previous 
entry to restore the seisin. Hence the practice of 
entering and sealing alease on theland, or making 
escrows to be delivered on the land (it). 

But the reversion necessarily including the 
services could not be transferred, even for a term 
of years, without a grant by deed. 

(ti) 1 In*t. 48 b. . 
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Terms of ye&rs of lands in possession may be 
transferred or surrendered without deed. 

But it is apprehended that even a term of 
years, which confers a title to a reversion or 
remainder, cannot be transferred or surrendered 
without deed. 

This point is more clear when there is, as 
between the termor and his reversioner, a re- 
version, than when the termor has a reversion 
merely in respect of having created an under- 
lease. 

The point w6s in some degree discussed in 
Harker v. Birkbeck (u) ; Beck v. Phillips fu uj, 
but it is very difficult to draw any satisfactory 
conclusion from those cases. 

The general rule is, that all things lying in 
grant, from the nature of the thing or subject, 
as rents, comnaons, &c. or from the nature of 
the estate or interest therein, as reversions and 
remainders, cannot be granted or surrendered 
without deed. 

Lord Coke observes (x)^ of freeholds and 
inheritances, some be corporeal, as houses, &c. 
lands, &c. these "^ are to pass by livery of seisin, 
by daeed, or without deed ; some be incorporeal, 
as advowsons, rents, commons, estovers, &c. 
These cannot pass without deed, but [add, may 
pwte] without any livery. And the law hath 
provided the deed in place or stead of the 
livery. And so it is if a man make a lease, and 

(uj 3 Burr, 1556. (u u) 5 Burr, aSay. (x) 1 Inat. 49 «• 
VOL. IX. G 
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by deed grant the reversion in fee ; here the 
freehold with attornment of the lessee by the 
deed doth pass, which is in lieu of the livery. 
See Bract, lib. 2, c. 18. Et est traditio de re 
carporali de persond in personam de manu^ ^c. 
gratuita translation et nihil aliud est traditio in 
uno senm^ nisi in possessionem - induction . de re 
corporali; et idea dicitur^ quod res incorporates 
non patiuntur traditionem^ sicut ipsum jus quod 
rei^ sive corpore inharety et quia non possunt 
res incorporales possideri sed quasi^ ideo tradi-- 
4ionem non patiuntur. He adds, 

This anci^t manner of conveyance by feof!^ 
ment and livery of seisin doth for many respects 
exceed all other conveyances. For (as hath 
been said) if the feoffor be out of possession, 
[read disseised] neither fine, recovery, indenture 
of bargiun and sale enrolled, nor other conr 
veyance, doth avoid an estate by wrong, and 
reduce cleariy the estate, of the feofiee^ and 
make a perfect tenant of the freehold, but only 
livery of seisin upon the land ; the other con- 
veyances being made off from the ground, do 
sometimes more hurt than good, when the 
feoffor is out of possession [read disseised]; and 
yet in some cases a feeebold ^hall pass by the 
common law, without Uvery of seisin -; as if a 
house or land belong to an office, by the grant 
of the o6ice by deed^ the house or land passeth 
as belonging thereunto. So if a bouse or 
chamber belong to a corodie, by the grant of 
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a corodie, the house or chamber passeth. A 
freehold may by custom be surrendered without 
liyery, as hereafter shall be said; and so of 
assignment of dower, nd ostium eccksice^ or 
otherwise; aijd by exchange a freehold may 
pass without livery. 

As to Tenants of Estates in Reversion. 

This- is the estate retained by a grantor of* a 
particular estate, or by the settler, who, after 
limiting several particular estates by way of 
juse, limits the ultimate fee to himself, or the 
sa/skG results to him by operation or law. 
. In a common-law gift, if he limit the fee in 
jcoatingency, he will have the possibility of 
reversion, fVarne. doubts this conclusion. 

So if the testator create several particular 
estates,' and the ultimate fee is limited to or to 
the use of his right heirs, this is a reversion, 
and desce]:kds to the heir. The authorities are 
collected in Gwillim's Bacon, ch. Remainder. 
. Biit a devise to trustees in trust for the heir 
or heirs at law of Bj and the heirs, executors, 
&c« of such heir or heirs, though the heir at 
law answer ^ the description, is not the old 
reversion, but a new gift, making the heir a 
purchaser (f). But if the use of the fee be limited 
jfi contingency t the fee will result to the 
grantoi' till it can, vest; and if the fee be devised 

(y) Swain V. Burtonj isVes.jGj, 

G 2 
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in contingency, that fee will descend to the 
lieir at law, unless it be disposed of, as it may 
he by some residuary clause, or by some special 
disposition. 

. The ultimate interest taken under a con^ 
veyaace to uses is not, strictly speaking, a 
^erorsioa according to the rules of the common 
4aw«; It is an interest in the nature, and 
partaking of all the qualities of a reversion. 
Whether this reversion remain in the lessor or 
settler, or the heir at law of a testator ; or is 
aliened by the owner, either for the entire estate, 
or for a portion of it ; or whether it be a residue 
of 8k particular estate; it retains its denomina- 
tion of a reversion ; so that there may be a 
reversion for years, for life, or in fee; and the 
estate, which is a reversion as to one person, 
may be a particular estate as lo another person : 
for example : A leases to B for life, and grants 
the reversion to C for years ; as between J5 and 
C, C has a reversion ; but as between A and C, 
C has a particular estate. 

And an estate in reversion may lose its 
denomination and peculiar qualities by be- 
coming an estate in possession ; and it may 
become an estate in possession by the surrender, 
merger, forfeiture, or actual determination of 
the prior estate. 

The material circumstance to be regarded as 
to estates in reversion, is, that they cannot 
be granted or surrendered hj mere writing* 
yShcppard^i Touch, chap. Surrender. 
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But there may bea^suxrender of an estate in. 
reversioQ by mere implication of law, . as by. 
accepting another estate incompatible vf'iih the, 
estate surrendered. . 

It follows from the observations which h^tre 
been made^ that an estate in reversion may 
pass by mere grant.. The contrary is supposed 
to have been asserted by Mr. FeamCj in his. 
Reading on the Statute of Ejirolments ;. but 4t 
is difficult to account for that great lawyer^s^ 
having fallen into this mistake, if made by^ 
him. 

Though a grant would be an effectual moda 
of assurance to pass an estate in reversion, a 
lease and release, and bargain audi sale eivroUed,^ 
are more generally used in practice ; a*id they 
are entitled to preference from the circumstance, 
that they are in themselves complete evidence, 
of title, while a mere grant, at least without s^ 
recital of the existence of the pnor estate, must 
be supported by extraneous evidence, to show, 
that a prior estate existed ; so that there was a 
reversion divided from the possession, 

« 

r . 

As to- Tenants of Estates in Remainder. 

The observations which have been made 
respecting the mode of alienation of estates iq 
reversion are, mutatis mutandis^ equally appli- 
cable to an estate in remainder, except that a 
remainder, instead of being part of the fo^De^ 

o a 
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ownership, is a portion of estate granted at 
the same time with the prior or particular 
estate, and to take effect either absolutely, or 
eventually on the regular and proper deter- 
mination of that estate. 

A remainder is a residue of an estate in l&nd, 
depending upon a particular estate, and created 
together with it (zj. 

It is also observable, that an ^estate, which is 
a remainder as to one person, may be a rever- 
sion as to another person; as, if ^ lease to JB 
for life, and afterwards grant the reversion to 
C for hfe, remainder to D in fee; as betwfeen 
C and jD, D'has a remainder; but as betwfeen 
himself and B he has ia remote reversion. 

In one circumstance also there is a difference 
between a remainder and a reversion ; a reversion 
always carries .with it the actual or supposed 
fruits of seigniory ; but a remainder, as surch,' 
gives no right to these fruits. 

By reason of this difference, if an estate be 
granted to A in tail, remainder to B in ffee, and 
B grant to A for an estate tail of the *atne 
extent as the former estate tail, the grant will 
not have any effect (a). While, if the rever- 
sion had continued in the grantor, and he or 
any person claiming under him had granted 
or devised to A in tail, this grant or devise, 

Cz) 1 Inst. 49 a. 

(aj Badger v. Llo^, Salk. S32 ; and Lord Raym. 523, 
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though giving an estate of the same duration^ 
would have been good. 

In the former instance the gift was nugatory j^ 
because it could not have any effect. The rule 
is quod semel meum est tunplius meum esse non 
potest (h) . In the latter instance, the gift is- 
valid, since it will have the effect of passing 
the seigniory during the estate tail. 

And if two estates of the same duration are 
granted, and the latter is granted out of the 
Teversion, it seems to follow, that the grant 
will be good; but if a person having a re- 
mainder grant an estate which is commensurate 
only with the time of an estate previously 
granted, such grant would be nugatory. Thus 
if A grant to B for life, remainder to C in fee, 
aad C grants to D for the life of J5, it should, 
firMn the distinction taken in Badger and lAoyd^ 
seem that the latter grant would be void^ 
Biit quiBTe : for it is the common practice in 
settlements and wills, by way ^f strict entail,, 
to limit an estate to A during his lil'e, with 
remainder to B for the hfe of ^4 ; and such 
remainder is allowed to be good on account 
of the possibility that the estate of A may 
determine in his life-time ; and consequently 
the estate of B may tak^ effect in possession^ 
daring the Ufe of -4 (c). 

To these observations it may be added, that 

(I) 1 Inst. 49. 

(c) Duncomb V. Duncamb^ 3 Ler. 437. 

G 4 
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areinaijiidei; or reversipn may pMB by that name, 
as, all that remainder, or all that reversion of 
ai)4in> &c. f>r a remainder may pass by- the 
Daone of a reversion, or ^ corwerso (d) . 

And a remainder or reversion may pass by. 
agfunt of the land itself; and it. is alway« 
more .eligible, except in particular cases^ air 
inhere there are several . estates in the same 
person, and the estate in reversion or remainder 
is t9 be granted^ reserving the, particular estate^ 
to gran|;, the land rather than the reversion or 
remainder ; and even iif the reversion or re<* 
mainder is to be granted, eo nomine^ it is the more 
eligible mode to grant it by w simple a desorip-^ 
tion.aa may be ; as, all that the remainder or 
re>^rsion for life ; or, . all that the remainder or 
reversion, in fee of the said • ... of and in ajl^ 
^c. describipg the parcels fuUy^or by reference^ 
as the ^ase may require. 

It, however^, more generally happens, that a 
remainder or reversion granted eo nomine i» 
granted in terms of more .minute description^ 
showing its relative situation, and the manner 
in which it .is expectant, &c« , 

In these and the like cases, care should 
be taken that , the ^description be correct ; for 
any material error in the description will be 
fatal ; for then, in point of law, there will not 
be.a^py. ^uch, remainder or reversion; and a? 
such remainder or reversion is the subject and 

» 

(d) 1 Inst 299 b. 
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esuence of the grant, the grant m\\ fail for xvant 
of a subject on which it may operate. 

Cases of this sort require particular attention ; 
and it is incumbent on the conveyancer ta 
satisfy himself that the description is true^ in 
point of hctf and in law. When a person hasr 
several distinct estates, he .may grant one 
estate by proper words, and retain the other 
estates Y^^. 

Where the particular estate and remain^ 
der depend upon one title, the defeating of 
the particular estate is a defeating of the re- 
mainder (f). 

But where the particular estate is defeasil^e^ 
and the remainder by good title, there, though 
the particular estate be defeated, the remainder 
is good ("gj. 

Hence a condition annexed to a pardculat. 
estate is defeated by a limitation over (h). 

And in wills^ and in ccmveyances to uses, the 
remainder may take effect, though the estate for 
life should ne^er vest. 

A remainder of lands in possession may 
be created without deed, by reason of the 
livery (i). 

But a remainder, when it is in that state, can« 
not, under the rales of the common law^ be 
transferred without deed. 

The particular estate and the remainder, 

{e) ilnitsiga. (f) 1 Inst agSa. (g) Drid. 

(h) Dr. Bwtt'% caae^ 9 Rep. 
(i) Litt. ^ 60 ; 1 Inst. 49a. 143 a. 
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for many purposes, make together tiie com«» 
ponent parts of one estate* 

The rules, as they apply to particular e9tate5 
and Tdmainders, are, 

Ist. There cannot, at the common law, be ti 
remainder without a prior particular estate (k). 

"Sdfy. The particular estate may be for years, 
for life, or in tail. 

ddly. If a remainder be limited in contin-» 
geney, there must be a prior vested particular 
estate of freehold to support the remainder; for 
the freehold cannot be granted to como^nce 
infuturo; but notwithstanding the particu^c 
estate be suspended in the aame instant .in 
whidfi ' it is created, still the cemainder will^ 
be- good //^. 

4thly. The remainder must be so limi^ as ta 
commence either absolutely or contingently, 
on tUe ilegular deteyminajdon of the particukc 
estate, without .any interval even of a day» 
between the particular estate and the renmin^ 
der fmj. 

5thly, A remainder expectant on ao estate 
tail may 4)6 limited (after an ind^fiaite failure 
of the issue inheritable to the estate .tail. . . 

'6thly. No estate. io remainder can be limited 
after, ahd. expectant on, . a. fee {n) • 

One fee, however, may. be. limited in the 

(h) 1 Inst. 2g8 a. (I) i Inst. 298 ; Dyer 140 b. contra. 

(m) Plow. 33. Raym. 144 ; Gwil. Bac. Abr. Remainder 738. 
(n) NoHingham y. Jennings, 1 P. W. 23. 
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alternative, as a substitution for another fee, if 
that fee should fail of effect (o). 

7thlj7, No estate limited by way of remainder 
can, as a remainder, be so limited as to derogate 
from, abridge^ or defeat, any prior estate. 

An interest so limited must, if good, operate 
either by way of executory devise, or springing 
use. 

The particular estate must, in a deed, operas 
ting by the rules of the common law, give a 
vested intere.<(t, even though it be a term of 
years, otherwise the remainder will be void as 
a freehold in futuro^ thoagh the particular 
estate, as being for years, may be good. 

But in a will or conveyance to uses, the parti-* 
cular estate may commence by way of executory 
devise or springing use ; but the moment the 
particular estate of freehold vests, the limitation 
over by way of remainder becomes subject to 
the rules which attach to remainders. . 

Though the first estate be for years, and ddea 
not require livery of seisin to its perfection, yet 
livery of seisin must be made .to the termor, 
that its benefit may be communicated to , the 
remainder (p). 

Sthly. A remainder expectant on an estate 
of freehold may be limited to a person not in 
essCj or not ascertained, or to a corporation, 
while that corporation is incapable of taking, 
because it is without its head (q). 

(o) Doe V. Burmally 6 Tenn. Rep. 30* 

CpJ Litt. §60; I Inst. 49 a. CqJ ^ Inst. 264a. 
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This wibject wiU be ix>ore fuUy di^Ufl^d 
in considering .the nature of conjtingent re- 
maindefSw . 

Cf Titles under Tenants of Vested J^ates^,, 

. T£j2(AVTS who have vested estates are those 
persons who have actual estates, either in pos- 
^s^iqp^ Tever^ion, or remainder ; and these 
estate* may be transferred from person to 
persftOj]>y.th^ rv]e8 of the common law, and in 
all case^, except such alienatipn be restrained 
by th^ po3itiy^ enactment^ of the statute law. 
Such interests are also devisable, either under 

I ■ ' • 

the qwner^. of contingent remainders or other 
contingent intenejsts. 

Striqtjy . speaking there cannot be a contiij- 
gent estate. There may be a contingent interest;, 
but fip interet^ti except such as is vesteJ,^ is 
accurately Isermpd an estate. 

It is a general rule that the law favours the 
vesting of estates ; for the law dehghts in vesting 
estates ; and in the language of lord Coke (rj^ 
contix^ge^ces are odious in the law, and are the 
causes of troubles, whereas the vesting of them 
i3 the cause of repose and certainty. 

And no remainder will be construed to be 
contingent, which may, consistently with the 
intention, be. deemed vested. 

But these rules have their limits, and their 
exceptions. 

(r) aBulstr, iji. 
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A tdear and express inteation will prevail (^J^ 
An estate will never vest contrary to tbe 
intention, when that intention is expressed, or 
is the result of the context of the deed or will ; 
except there be a rule of law, as in tbe instance 
of the rule in Shelley's case, which, for reasons 
of tenure or policy, counteracts and defeats the 
intention (t). 

Every contingent interest of freehold, limited 
by way of remainder, may be destroyed by the 
surrender, merger, forfeiture, determination, or 
destruction of each particular estate by which 
it. is supported, or by the conversion of each 
particular estate into a right of action. 

A contingent interest may also be re-^leased 
by the owner; and • contingent interests are 
devisable, and may be bound in equity by a 
sale for a valuable consideration, and may be 
bound at law by estoppel. They may also be 
extinguished by feoffment, fine, or common 

recovery. 

A contingent interest does not enable the 
owner to transfer the estate by any conveyance 
to take effect in his life-time, under the rules of 
the common law. Contingent interests, how- 
ever, of the equitable ownership, and even of 
the legal ownership, are assignable in equity. 

In a court of equity, a contract is in eflect an 
alienation, and will in that court be enforced. 

4 

($) Deakin ▼• PhilGpif 1 Maule aiid Selwyn 744. 
(tj Succinct yiew of the rule ia SheUi^*i casei 
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So if the remainder wai contingent from any 
cause^ that remainder may be transferred in 
equity, subject only to the contingeacy, exactly 
in the same manner as if it were a irested 
estate. 

* it appeared proper to notice these differences 
to -prevent an indiscriminate practice of apply*- 
iisg the same rules to equitable, ^hich are 
proper to be applied to legal interests only. 

In cases of this sort the decision in Vide v. 
Edwards (u) will occur to the lawyer, and will 
involve those not thoroughly tersed in the 
primcipies of the law, in some embarrassment. 

Whether the fee was vested or cotfitingent 
is a question foreign to the present inquiry. 
•But supposing it 'to have been contingent, (and 
it was contingent unless the> trusts for sale can 
'^be considered as distinguishing this case from 
ordinary caseb (s) ; then a considerable portion 
of lordTVi/^o/'s observations in Vick v. Edwards 
is questionable. 

In cases of this sort,' except the nature of 
the trusts, or the context of the will, proves the 
estate to be vested, the b^ter opinon is, that the 
•inheritance is in contingency (y) i and that 
X^^w 3^i'WhUe in contingency it cannot be conveyed. To 
complete the title, the concurrence of the grant(»* 
Of his heirs, or the heirs of the testator, or in 

(^) 3 P- Wins. 372. 

(x) Bx parte HarrUon^ 3 Aitttr. 83& 

(S) Ibid. 
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some cases his residuary devisee^ is.^oecessary ; 

fuad a fine, importing to pass tke. fee, so 

^^*!)J far from having the effect to transfer the cofi- 

tingent fee, will extinguish all titla under the ^«^ -2^ ^^^% ^ 
same. ^^^^.^ /14 S. 

^ Interests of this sort are called possibilities 
coupled with an interest, and are distingubhed 
from mere rigkts or titles of ^try. oCoAtingent , 

interests are devisable ; rights or titles . are 
not devisable ; but they may be i ekiaaod or 
^tii^iiished. u 

A gift to the. survivor of several persons, or 
a^gift to^rdons oot asceirtainaUe, as children 
vpbo vnay attain twenty-on$, is a-oifiy;e possi* 
)>i]lity . T^ ifps^bility cannot be released ; it 
maty be. bound ^t laMr«]t>y estoppel, in qquity by 
^ntxact. An expectant heir has a possibility. 
The contract of an expectant heir, though- it 
will bind him> will not bind t^ suoci^eding 
heir (z). 

An interesse termini is a future interest, .and 
not an estate. Such interest, unless it be 



^atiogent, may be assigned, or transferred. 
Whether a contingent interest in a term can 
be assigned, is a poii}t for which : no authority 
is found. ; 

i(Xhe decisions in the cases ofMaUhev Man-* 
niffg (a) .and Lampet (b)s merely^ establish 
that a possibility, coupled with an interest, is 

(x) 1 Anstr. lU (t) 8 Rep. 187. 

(bj 10 Ecp. 46» 



jti^S 
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net assignable, though it be releasable. But 
each of these cases turns on the peculiarity, that 
all the estate was in the legatee for life, and no 
estate in the person who was to take under the 
limitation over. 

That a contingent interest may be devised, 
IS established by Roe v. Jones (c) • 

But that a possibility may be devised, the 
interest must be such as is, in its nature, 
devisable. For instance, the owner must be 
entitled to an estate in fee, or pur autre vie^ 
and not merely an estate tail in the lands ; and 
it roust be to a person ascertained, and not to 
the sunnvor of several persons, or to persons 
who are to answer a given description (d) ; and 
it should seem that no interest is devisable 
except it would be releasable ; and that a 
gift to the survivor of several persons ; or 
to such children of A as should be living 
at his death, or the like ; does not coiifer 
an interest which may be devised, while it 
remains in its executory state, because the 
objects are unascertained ; thus, a gift by one 
of two persons before he is the survivor, would 
not be good, althou^ he afterwards became 
the survivor (e) ; or a gift by one of the 
children, in the life^-time of-^, would not bet 
^Kid, although such child should eventually^ 
be living at the death of ^, 

CcJ 1 HtQ4 Sbdcfiftooe, 3^ (ij s Maula and Selwyn 165. 
rO 1^ ▼• Tcmkinson, 2 Mftide and Selwyn .165. 
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* It is agreed, however, and even settled, tliat 
this interest may be bound, or even barred, by 
estoppel (f). ' ' ■ 

In cases of this description, fines, oi* recoveries, 
to operate by way ofestoppel, should be adopted, 
instead of relying on mere re-leases by deed, 
except so far as the interest may be equitablfe, 
and consequently be bouAd by the re-lckse, 
operating^ as a contract! > 

That contingent interests may be bound by 
estoppel is a. conclusion to be drawh from 
Weale V. Lower (f) . Sach estoppel' to pbss 
an interest must be for yeans only ; for if H 
feoiikiept should be made, or fine levied df tfie 
fea^ by a person who has a contingent inteltefst 
in fiae, the interest itself \irould be -^^Itini /^a,;/'. 
guished (^) . The learning of estoppel ^^ be 
considered under a futiire division; ■ ' ' ^ ^ • 

And a^feofiPmeht or fihe by a person who has 
a ciooting^it interest 4it law would exting<)ish 
such.coDting^nt interest/ though the ' febfFfitent 
slMuld be made, or fine levied, to a itrangei'fh^.' 

fWhaD • there is a contingent' iiat^rest in tail,' 
thea to bind such interest as Against' the is^ue- 
in tail, 'thea^must bo a fine with pi^oclaiiidi;ioh¥ 
to operate under the statutes of- Hen. Vll.and 
Heji. VIIL . However, it is suggestedi as a prb^ 
position consistent with the principles of k^, 

(/V Weale v. L{m)er\ Pollex, 57 ; Moor 554. 

(g) Bucklers ewe, a Rep. ^^y and Moore's case, Palpaer365; 
Goodrigkt dem Burton v. Forrester^ 1 Taunton 57S. 

(hj Moore 554, a Uep. 55; Hob. 858; i Vot. bf Pffcfetice of 
Conveyancing, 210 ; 2 lb. 136. 

vdL. li. H 
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that a donee of a contingent remainder in tail 
might preclude the issue, by estopping himself 
from taking a vested interest. 

A common recovery, suffered by a person 
i;rho has a contingent interest in tail, \vill not 
have any effect to bar the issue in tail, or those 
in remainder or reversion ; but it will bind the 
party himself by estoppel ; and perhaps may 
prevent the vesting of the contingent interest. 
And if a person who has a contingent interest 
in fee be vouched in a common recovery, this 
voucher will operate as a re-lease or extinguish- 
ment of his contingent interest (i). 

But although contingent interests may be 
bound in equity by contract, yet, for the pur- 
pose of completing the legal title, liiere must 
be a conveyance of the estate when vested ; or 
there must be a re-lease to persons capable of 
auch re-lease. 

There is also a difference between contingent 
interests of the legal, and contingent interests of 
the Equitable, ownership. 

Contingent interests of the legal ownership 
cannot be transferred. On the contrary, a fine 
levied to a stranger^ and purporting to pass the 
fee, will extinguish the contingent interest. 
But a contingent interest of an equitable 
ownership may be transferred. Thus, under a 
grant or devise to two, and the survivor of 
them, and his heirs, the fee will, generally 
speaking, be in contingency ; and it cannot be 

(i) Pelb and Brcnm^ Cro. Jac. 590. 
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transferred at law if it be of a legal ownership; 
and therefore it is highly imprudent in this 
case to levy a fine importing to pass the fee ; 
and if a conveyance be made by lease and 
re-lease^ its operation will be to pass the estate 
for lite. At law it will not have any effect to 
pass the contingent interest. But in equity the 
lease and re-lease will give to the purchaser, if 
he be a purchaser for a valuable consideration, 
a right to call for a conveyance of the legal 
estate when vested ; or a re-lease of it, as far as 
the intended vendor can make such re-lease 
with effect. 

But if the equitable ownership be granted 
or devised to A and B, and the survivor of 
them, and his heirs; in this case also the fee is 
in contingency, but as it certainly must vest 
in one of these persons, a sale by them will 
give a complete title to the equitable fee; and 
£>r this reason, as against all other persons, they 
may be considered as having the complete power 
of alienation over the equitable inheritance. 
; It is also to be observed, that when the 
remainder i» placed in contingency by will, the 
Reversion in fee may pass by words in a 
residuary or specific clause (k) ; and for want 
of such disposition, the fee will descend to the 
heir at law (I) ; thus A and jB^ and the heir 

(h) R(^ers V. Gibson, i Ves* 49a ; Stephens y.. Stephens, C. T. 
Talb. 328. 
' (Ij JHunkdk. 'Holmes, Raym, «8 ; Purefosf v. Hogere, 9 Stund. 

380. 

H 2 
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at law, may pass their estates for life and if] 
fee; and the contingent fee to the survivor of 
A and B may be destroyed by the union 
and consolidation of the freehold with the 
fee. 

Also in conveyances to uses, when the 
ultimate fee of the use is limited in contingency, 
the fee will result to the grantor or settler (m) ; 
and of course a conveyance by A and B, and 
the grantor, would cause a destruction of the 
contingent remainder to the survivor of A and 
JB ; and unless there be some other particular 
estate by which the contingent remainder 
might be supported, a feoffment, fine, or re- 
covery, by A and JB^ would bar the contingent 
interest (ma). 

A fine or recovery by lone of them would 
preclude all possibility of him or of his heirs 
taking even eventually, though he should be 
the survivor; but, except so fer as the re- 
mainder could be destroyed as a contingent 
remainder, for want of the support of a par- 
ticular estate 6f freehold, the interest of the 
other person interested in the benefit of sur- 
vivorship would not be affected by the fine or 
recovery (mb). 

When a grant is by a conveyance at the 
common law to two, and the survivor and his 

(m) Fenmck v. Mitfard, i Leo. 182. 

(ma J Earl Be(lford!$ CBSCy PopK 2f ' v 

(m h) Weak v. Lonoer, Pollexf. 57 ; Buekkf^ ca«e, a Rep. 55-^ 
Vkk V. EdxxfardSf 3 P. W. 37a. 
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heirs, or the remainder in fee is by any other 
means placed in contingency, the language of 
the books of the most esteemed authority leads 
to the conclusion^ that the fee passes out of the 
grantor, and does not immediately vest in the 
grantee. The inheritance is said to be in ahey- 
anccj or expectancy, or, figuratively, in nubibus^ 
or in gremio kgis ; hence the distinction in the 
common law, and so often occurring in the 
books, that the inheritance may be, and that 
the freehold (more aptly the immediate free- 
hold), cannot be, in abeyance. Hence, also, the 
rule, that there must be a vested estate of 
freehold to support a contingent remainder, 
whether the remainder be in a deed of feoffmenf, 
or of grant (n) . 

The doctrine of the abeyance of the inhe- 
ritance, so far as it denies that the inheritance 
remains in the graritof, as an estate, is combated 
with great force by Mr. Feame^ in his Essay 
on Contingent Remainders (o). His argument 
is built on natural reason, and not on authority ; 
for the cases of resulting use, or of the descent 
of the fee, when the fee is given by words of 
contingency, are admitted to be exceptions to 
the rules of the common law, and not founded 
on the rules of that law ; and it is rather 
singular, that a ^gentleman who had contended 
so strenuously, and so successfully, in favour of 

(nj Eflsay on Estates^ chap. Freehold. 

h3 
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the technical rule under the doctrine in SheUej^s 
case, should have become so strong an advocate, 
in the case under examination, for urging good 
sense and natural reason in opposition to the 
authorities founded on technical rules. 

The strong point in Mr. Fearnes argument 
is, that vhen the continent remainder in fee is 
destroyed, or foils of effect, the right of the 
reversioner will be in complete force ; but this 
point, though readily conceded, does not establish 
his theory. It is quite consistent with the system 
of tenures, that when the contingent remainder 
has failed, the former owner should have, in full 
right, and as a vested estate, that which was 
intended for the person to whom the contingent 
remainder was limited. It is also consistent 
with the rules of tenure, that a tenant for life 
should not, with impunity, commit a forfeiture, 
and destroy the contingent remainders ; and 
there is nothing in the nature of the grant, or 
in the intention of the parties, which precludes 
the former owner from entering, when all the 
estates limited by the grant are determined, by 
forfeiture, or by any other means. 

In the admission that there is such a species 
of interest remaining in the grantor, as will 
become an estate on the determination of the 
prior estates before the contingent remainder 
can vest (pj , so that the donox shall have the 
land again when it is ascertained that the right 
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heirs of H can never take the contingent fee 
limited to them ; there is nothing at variance 
with the doctrine that the grantor has a mere 
possibility of reverter, as distinguished from an 
estate in reversion (qj. 

The rule is assumed to be, that while a 
contingent remainder in fee is capable of effect^ 
the grantor has a mere possibility of reverter. 
The moment the remainder fails, either by 
destruction, or other accident, the grantor has 
an actual estate. 

Supposing a grant to be made to A for life, 
remainder to B in tail, with remainder in fee 
in contingency ; it is perfectly consistent that 
the grantor should have merely a possibility 
of reverter, while the contingent fee is capable 
0f vesting, and that he should have an actual 
estate as soon as this contingent interest fails of 
effect. It is also a maxim of law, that no maa 
shall take advantage of his own wrong. From 
this principle it flows, that when the tenant for 
life destroys the contingent remainders, the 
person who has the possibility of reverter shall 
be entitled to enter, by reason of that possibility, 
which is now become an immediate and present 
right of entry ; an estate ; by the destruction of 
those interests which alone excluded the grantor 
from more than a mere possibility. It is diffi- 
cult to find a single authority, or a single 
expression, in the books, which will support the 

CfJ Jeiik. Cent. 348. 
H 4 
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opinion advanced by Mr. Feame. Oh tlie con- 
trary, the system of tenures almost imperiously 
required, that when a man had made a feoff- 
ment the whole fee should pass out of him fr)j 
although the ultimate inheritance was limited 
in contingency. Against the authority of the 
books, which contain the learning respecting the 
abeyance of the inheritance, it will be necessary 
for those who support Mr. Fearne$\ doctrine, 
to show that a conveyance made by the donor 
or his heirs, while a particular estate is continu- 
ing, and while the remainder is in contingency, 
would be a valid grant, whether the same was 
a grant of a rent-charge, or a grant of an estate 
of freehold. The case must be put nakedly of a 
grant to operate as a grant, by way of convey- 
ance, and not by way of estoppel. The question 
must have arisen on a grant at the common 
law, as distinguished from a conveyance to uses, 
and from a disposition by will. 

It may be said, the books treat only of the 
situation of the person to take the contingent 
remainder ; and that the power of alienation is 
denied to a person so circumstanced ; but it is 
impossible to read lord Cokcj when treating of 
abeyance, or to read the observations in Plowd. 
Com. without feeling that the observations are 
applicable to the want of a power of alienation 
by the original donor, as well as by the person 
to whom the contingent remainder is limited. 

frj Litt. I 60 ; 1 Inst 49 a. 
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Besides, the doctrine of the law, on the operation 
of feoffments ; the rules which require that every 
tjontingent remainder should be preceded by a 
vested estate of freehold, created by the same 
deed or instrument; and that the contingent 
remainder must either vest or fail of effect before 
the determination of the estates of freehold by 
which the remainder is preceded, are all founded 
on principles which assume that the inheritance 
is in contingency, as well against the donor, as 
against the person to whom the contingent re- 
mainder is limited. The doctrine also which 
requires that when a grant is made to^ for years^ 
with remainder to JB for life, with remainders 
over, the livery should be made to the termor 
for years, as the means of giving effect to the gift 
to the persons who are to have the remainder, 
is part of the same principle, and illustrates 
its application. It proves that the learning is 
founded on technical reason ; on the necessity 
that the seisin necessary to supply the grant 
should pass immediately and instantly from the 
grantor. The rule also which requires that the 
remainders should be so limited, that they may 
vest in successive owners, and that no chasm 
should be left between the determination of one 
estate, and the time appointed for the commence- 
ment of another remainder, is part of the same 
system. Thus a gift to A for his life, and after 
the death of A , and one day to J3, is an example 
of a remainder which will be void, because it 
cannot vest immediately on the determination 
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)Qf. ^ particular estate. The nature, the object, 
and the principles of livery of seisin, admitting, 
Jhowev.er, of the exception of a grant for years, 
to be enlarged into a fee on a condition, also 
fiem^nd most imperiously, that while the estates 
li[^nited by the grant are capable of effect, no 
part of the seisin should remain with the grantor » 
Heiice the rule that a grant to commence from 
A. fixture dd^y is altogether void« Did the law 
^depfod jBvitirely on natural reason and good 
a€^9P, ipidQpendeQt of the policy adapted to the 
j^^te of tenure^, a grant to A for life, to hold 
^from, Mlcbftelfi^a^-day next, would be deemed 
i* good, ftnd^.nf)t a void, grant ; and the mind 
.«:oiA]i(d be .s^ti^fi^d of .the justice of a decision 
^y :FHc|3 it should, be determined that the 
gyr^t^. sibQuld bojd till the appointed day, or 
thakt he should r.^tain the fee ; and that on the 
appointed . d^^y the estate should vest in the 
grantee ; .b.ut in , conveyances at the common 
law effect is denied to grants of this or the like 
nature ; while ,suich .limitations in conveyances 
to us£|s and in ivills are » allowed to operate. 
Thf^se A]^,.excepted[ cases, and turn, as to uses, 
^on gjTQUAd^ of equity ; as to wills, and on the 
indulgence" allowed by the doctrine of executory 
devises, to testa^m^i^tary ;dispositions. The more 
thi9 poin^tt shall be ^examined, the more clearly 
it will ^p^ to b^ aq.acknoi)(^ledged rule of the 
common law, that lUlter the grant of a contin- 
gent remainder in fee, the grantor retains no 
estate whatever, but liass tnefdy a pombiUty 
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of revertevy as distinguished from an actual 
reversion. 

The case which Mr. Feamt (r r) cites 
from Brakes Reading on the Statute of Limita* 
tions, p. 84, namely, ^* A makes a lease for life, 
^^ on condition, that if the lessee has issue in his 
^^ life, the land shall remain to fV in fee ; and A 
" recovers against the lessee by writ of waste, 
^* and has execution, the lessee has issue and dies, 
** no action oiformedon accrues to W^ because 
^* the fee remained in W until lessee had issue, 
" and then the recovery defeated the first 
^^ limitation," may, if it be law, be accounted for 
on a consistent ground : A had a possibility of 
reverter till the waste ; the waste was a forfei- 
ture ; the forfeiture was, in point of law, to A ; 
and when he recovered, he was restored to his 
seisin, and defeated the estate of A ; and, as 
a consequence, the Remainder expectant on that 
estate, in the like manner as if the forfeiture had 
been by a tortious alienation, Sec. 

Indeed the case of a grant in fee, to a cor^ 
pwetioUy and the right of reverter to the grantor, 
on the dissolution of the corporation while 
seised, is an answer to the strongest point in 
Mr. Fearfi^s reasoning. 

Contingent remainders are interests only, and 
not estates; they will present themselves for 
consideration under the' arrangement which 
treats of contingent interests. 

fr r; p. A85. 
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As to Titles Under Tenants of Cross^ 

Remainders. 

The nature of these remainders lias been 
stated in a former page of this volume (ssj. 

The first caution to be observed is, that cross- 
remainders are created. 

When it is established as a fact, or as a con- 
clusion of law, that cross-remainders are created, 
the title should be considered separately, as 
applying to the different farms, or the different 
parts of the same farm which are subject to 
the cross-remainders : For instance, if a farm 
called J, be devised to A in tail, and a farm 
called B, be devised to B in tail, and if either 
of them should die without issue of his body, 
men both the farms are devised to the other 
m tail or in fee, these are cross-remainders; 
and the title to the farm A should be considered 
distinctly, . as if it stood limited to A in tail, 
remainder to B in tail ; or, according to the 
fact, in fee ; and the title to the other form 
should be considered. exactly in the same man- 
ner as if it stood limited to jB m tail, remainder 
to ^ in tail, or in fee. 

So if an entire farm be limited to several 
persons in tail, with cross-remainders between 
them ia tail, the title should be considered 
with. eLyieyt to ^ each aliqmt part ; exactly in the 
same manner as if that part stood limited to 
A in tail, remainder to B in tail, remainder to 
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C in tail, &c. But vhen the cross^remai^ders 
are numerous, the division ^ill branch into a 
great number of heads (sj. 

In short, this is the mode of analyzing titles 
which are complex in themselves. Such titles 
are by this mode of arrangement rendered 
simple. 

In geneml the misfortune is the want of an 
accurate knowledge of the precise nature of 
these remainders, and of the ownership which 
exists under them. On this subject, the tracts 
on cross-remainders, and former observation^ 
in this volume, will afibrd the requisite Iii- 
formation. . 

In deedsj except in reference to executory 
trusts, or marriage articles^ cross-remainders 
cannot arise without expVess words of gift, 
creating the cross-remainders. 

In wilh^ cross-remaihders may arise oy im- 
phcation. 

The rules applicable to will^, are, 

1st. Cross-remainders will; *fr6m general 
words, be implied as between two person^ ;' 

Or, as between a class of pef^ons, wheh th^ 
class may consist of one, two, or' more pf^rsbns, 
as the children o^A ; oir the children of J4 who 
shaU attain 21, &c. &c: (t). ' ' ^ ^ ' ' ^ 
'' *2dly • ' Cross-remaiDiders as between three or 
more dfevisfees will not be implied,^ unless* there 
be tome expression tvhieh leads to thd conclu- 

($) Tracts on Crois-Remainders. 
(t) Watson ▼. F^Xinif s £gH 36. 
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8ion» that the reraainder-man i9 dot to take 
ifintil all the devisees being tenanta for life, shall 
be dead ; or all the devisees being tenants in 
tail, shall be dead without issue ; or that all the 
lands, &c. are to go over together, and not in 
parts. 

The general rule of the common law is, tliat 
on a gift to two or more persona as tenants in 
common, for life, or in tail, the remainder or 
reversion will take eflfect in possession as to 
each share, when the particular estate in that 
share shall be determined. 

The cases on this subject will be collected 
in the Essaj/ an the Quantity of Estates^ in the 
chap, on ErStates Tail, and for Life ; or probably 
in a chapter to be appropriated to the subject 
pf cross-remainders, and other cposs^imitations. 

In marriage articles, and executory trastsi 
for the benefit of children, or daughters^ as a 
class of persons, entitled to estates-tail, cross* 
remainders will arise by impHcalion horn the 
nature of the interest, and on the same gnwad 
as they arise in a will, nnder a giA; to a dassdn 
which the number of persons is not defined; * 






Of Titles under Cwitingent Remainder^. * 

A CONTINGENT remainder must have .all 
the general qualities of a remainder. It naust 
be so limited that it may vest either during the 
particular estate, or eo instante^ in which the 
particular estate, is to determine. ' 
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If there must be an interval between the 
determination of the particular estate, and the 
commencement of the remainder, the remain* 
der, as such, will be void. 

Such a limitation over may, under cir<WiOH 
stances, be good in a will as an execDtot^ 
devise, and in a conveyance, or gift, to u^esT*^ 
a future springing use. : - : 

A remainder will be contingent for ^o^eb Of 
either of the following causes : 

Because it is limited, -.^ 

1st. To a person not in esse^ as a child before, 
its- birth. 

2dly. To a person not ascertained i M to 
the survivor of several persons who are^ living ; 

Or to children who shati attain 21, or to 
persons who shall be living e^t tb& death of on^^ 
or of the survivor of their parent ; tar *0:the 
survivor of several persons : . ^ ^ ^ 

Or to the right heirs of a person who is living, 

Sdly. To a person, or body, which, itbQ^gh 
ascertainable at present^ hasjiot a present or 
immediate capacity; as the right heirs of % 
person who is attainted, and is dead, and whose 
attainder has not been reversed : 

Or to a corporation while it has not a head ; 
as to a mayor and commonalty, when there is 
not a mayor ; or to a dean and chapter, when 
there is a vacancy of the dean. . 

4thly. To a person or persons on a contin- 
gency, which is expressed, as to A for life ; and 
if B shall go to Rome, then to JB in fee. 
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5thly. To a person on a contingency whidh i$ 
implied^ with reference to the possibility that 
the particular estate may determine before the 
remainder can commence in estate ; as to ^ for 
his life^ and from and after his death, and the 
decease of J3, or from and after the decease of 
B, then to C, or to any other person for life : 

Or to A for life, remainder to JB for twenty 
years, if B shall so long live ; and from and 
after the decease of that person, then to C. 

6thly. To a person on a contingency uncon- 
nected with the event, on which the particular 
estate is to determine ; as in the instance of a 
gift to A for life, and from and after the decease 
of A and B, or from and after the decease 
of B, then to C. 

7thly. To a person on a contingent event, 
which is to determine the particular estate ; as 
to A and his assigns, until the return of C from 
Home, namely, for a life estate ; and from and 
after his return, to B (uj ; or to ^ and the heirs 
male of his body, until A should do a particular 
act; and after that act done, then to B in 
tail (jcj. A gift to A and his heirs until, &c. is 
a fee, and does not admit of a remainder (x3c). 

All contingent remainders may indeed be re- 
duced to two heads, as being contingent, either, 
first, because they are limited on a contingency 
which is Expressed ; or, secondly, because they 
are limited on a contingency which is implied. 

(u) 3 Rep. ao a. (x) Arton v. HarCf Pop. 97* 

(x X) Eisay on Estates, chap. Fee. 
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The implied contingencies arise from the 
circumstance, 

1st, That the person is not in esse : 

2d, That the person is not ascertained; 

3d, That the person has not any immediate 
capacity : 

4th, That the particular estate may determine 
before the remainder can commence in interest. 

The criterion and distinguishing feature of a 
vested remainder is, that it is capable of taking 
eflect in possession immediately, if the parti- 
cular estates were determined. 

No contingent remainder can be limited to 
commence, 

1. Oh an event, or at a time which of neces- 
sity must happen, after the particular estate is 
determined ; as in the instance of a gift to A for 
his life, and from and after the decease of ^, and 
one day or one month, to JB for life, or in tail, 
or in fee. 

2. On an act which is illegal ; as the co re- 
mission of felony, or the like : 

3. On an event which is termed a possibility 
on a possibility^ or double possibility : 

4. On an event which the law will not pre- 
wme to be possible ; as to a child to be be- 
gotten, and to be born out of wedlock, namely 
a bastard not in esse : 

5. On an event which is to defeat and avoid 
the particular estate. 

The rules which apply to contingent re-- 
mainders fnay be thus stated ; 

VOL. II. I 
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1. There must be a particular estate of free- 
hold to precede and support the contingent 
remainders. 

2. Such particular estate must be created by 
the same ^eed or will, or fine, as creates the 
remainder; or by a deed or will containing the 
power which limits the remainder (f) . 

3. Some one particular estate must continue 
as^an estate, or as a right of entry, until the 
remainder can vest. 

An estate converted into a right oi actum will 
not support a contingent remainder (g) . 

But ' though an estate be supended it will 
support the remainder (h). 

No remainder can, in point of expression, 
be too remote ; 8inc6 the necessity, that the re- 
mainder should vest during the particular estate, 
XH* eo in^fofi^e, that the particular estate deter- 
mines ; and the liability of a contingent remainder 
to be defeated by the merger, &c. of the- par- 
ticular estate,, are. a protection against tJfte incon- 
venience of perpetuities. 

Remainders may be in contingency even until 
the expiration of an estate tail, &c, (i). 

But a remainder may be too remote and 
void, because it. is limited to the children of a 
person unborjOt mid to whom a prior estate for 
Ufe is limited* And all lii%iitations ov^r, by 

. « • 

Cf) VefuMds V. MorriSi 7 Term Rep* 342, 438. 

(g) i.Feame 241. (h) Salter VyButler, Yetv.g. 

(ij PhiUips ▼. Deakin, 1 Maule aad Selwyn 744. 
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way- of remainder after, and expectant on, a 
remainder M^hich is too remote, wiU also be 
void. 

This is the doctrine of modern cases, though 
perhaps tlie decision most consistent with the 
common law would have been, that the re- 
mainders which were capable of effect should 
have been accelerated. 

But a gift of a remainder to a person unborti, 
either for Ufe, in tail, or in fee, will be good, 
unless it be preceded by a gift to the unborn 
parent of that person for life, or in tail. 

A former observation is to be confined' to 
leases for a life or lives, or an estate, not being 
a contingent remainder, for the life of some other 
person than the donee of that estate. 

To offer comments on all these rules, and 
their application, and to show the exceptions 
to these rules, yrould require a profound treatise. 

The elaboriate Essay of Mr. Feame on Can^ 
tingent Remainders^ and the head Remainder, 
in Gwillims edition of Bacon's Abridgment, 
should be studied with the utmost diligiiiice. 
Suffice it to say, that when the word ** survivor/' 
is used in the sense of other ; or the words, 
" heirs,^^ &c. are descriptive of a person in esse 
who is to take immediately ; or, when the words, 
though contingent in expression, are not con- 
tingent in substance ; as to -4 in tail, and \{ A 
shfdl die without issuie, then to B; or to" A for 
life, and if 14 shall die in the life-time of B, 

12' 
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IS/Z' /^O* then to J5 for his life, and not in tail or in fee ; 
or, when the limitation to the heirs, or heirs of 
the body, falls within the rule in Shelley's case ; 
or, when the limitation to the heirs is, in con- 
struction of law, the old reversion, so that the 
heirs are not to take as purchasers ; or, when 
the words sounding contingently are adverbs 
of time, merely denoting that the remainder 
is to commence in possession, at a correspond- 
ing period marked for the continuance of a 
prior estate ; as to ^ till B shall attain twenty- 
one ; and when H shall attain twenty-one, then 
to him in fee ; or, when an estate is limited from 
and after the death of a person who has a prior 
estate for life, or death without issue of a per- 
son who has a prior estate-tail ; or the words 
which refer to a future event (being an event 
which must happen, as the death of A^ do, in 

• 

effect, merely mark the period at which a prior 
estate is to determine ; as in the instance of an 
estate to A for years, if A shall so long live ; 
and ^fter his decease, then to jB in fee, 'and the 
term exceeds the probable period of the life of 
A ; in all these and in like instances, the 
remainder \viHvtiati4>evc<^tiogenLi; . 

A c6tttingcffA fetftlainderr «>for>;yfears does not 

"' i^ecjliifif^'thfe ^^pport^if feiipriorf fi^rticttlac >eslt»te 

df *frefetoJA^^oi>iithatf ihaiyarticMfer -e^tflLtej^of 

freehold should continue until th^> t^wniy^an 

test. ' 

And contingent interests which are to cora- 
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mence by way of springing or shifting use, or 
^executory devise, are not governed by the same 
rules as contingent remainders. 

It is sufficient that these interests can vest 
within the period prescribed by the rules 
against perpetuities. 

Three rules however are to be remembered : 

1st, No hmitation will be allowed to operal^e 
by way of executory devise, or to have effect as 
a springing or shifting use, which, consistently 
with the language of the deed or will, and with 
the intention, can operate as a remainder. 
- 2dlyi Though a limitation operate in its 
inception, under the learning of springing uses 
or executory devises, yet the moment the first 
estate of freehold shall vest, all the subsequent 
gifts, limited after and expectant on that estate 
by way of remainder, will be subject to the 
rules by which remaindeis are governed/ 

3dly, Although gifts in a will are by way 
of particular estate, and contingent renDainders, 
yet if the particular estate should fail by 
lapse, &c. in the life^time of the testator^ the 
gifts intended to operate a^ remainders, may, 
by this change of event, become gifts to opei^te 
under the learning of executory devise. 

These observations lead to other classes 
of cases which will be noticed when ex* 
ecutory interests shall be the subject of qb- 
servation. 



15 
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r 

Of the Persons Ehtitkd under Executortf 

Interests. 

All contingent interests are executory ; but 
some interests are executory without being 
contingent. 

Of this description are future uses, and 
interests by executory devise, which are to 
commence at a future but certain day ; or at a 
time which necessarily must happen ; as at the 
death of ^, &c. 

Executory interests do not admit of aliena* 
tion by deed ; but the equitable ownership may 
be aliened for a valuable consideration. These 
interests are devisable, may be re-leased, and 
may be bound or extinguished by estoppel ; 
in the same manner and under the sanoe 
circumstances as kiterests under contingent 
remainders. . I •; 

While ithiB.iarifterestAirenaifia'exeeutary,-^ thei^ 
is not any restate.; fbvt junsaotoi^sft utoy.vbhswg^ 
from bebg fekfektrtoiiyiiintoi iwjrtedi iuNottAurr 
render 'Ml n-lc9^ iofrdghlbi/caii ^e.«tfide»i^t|i> 
effect to tUeiiDnimcir Itaf a^centidgent qrlieitaisntwp, 
inkeirat'; fioiDucan ^thfiwri faetanjicm^er^ijtti) bit) 
o^neidifpjiuiVomiitbe twiei whiiii nAik hdkf^U 
becomes vestednitHivi <Mihifod):£0ri9ultMd(iiibi»i;^]jb 
othen.wated iwterefiteA>rri:irtn 'io -biui! n^jiVH 

If an executory interest be aliened whilst it 
reiii|ti9^exeetttosy, 4lie titil)^ *my^ A^^f^dim 
equity although defective at law. Th^ 'dfefi^t 

• 4r I 
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in the legal title must be supplied by those 
mfims which the circumstaoces of the case may 
require ; as by a conveyance from the owner of 
the executory interest after it is vested. 

If a term for years be bequeathed to A for 
life, and after his death to B for the residue of 
the term^ B has only an executory interest 
daring the life of A^ and this interest while 
executory may be assigned in equity ; is trans- 
mi^ible to the exiecutors or administrators ; 
may pass by will, and assent, to a legatee, or 
be re-leased, but it cannot be transferred at 
law (k). 

The whole legal estate is at first in ^. A re- 
lease to him by B will discharge his estate, 
from this executory interest ; and if A and B 
Join in an assignment, this assignment ivill 
complete the titles It will amount to the 
assignment of A^ and the re-lease of B (I). 

But if the bequest be to ^ for a certain 
number of years short of the original term, and 
if he shoujld S9 lang^ Uve^ and after the deter-* 
xQUt^tipQ^^qf t^t^ests^te, then to B for the residue 
of ^ terai, B WQuld l»ve a legal estate, and 
sq would A'^P one J by way? of par^cular estate^ 
liid othetJ^wayTjQf Mnmindei^v and it is rather 
siftgiYktii thcit fth£»/ iotmf oC^ tliivdtalbon <was not 
4^gi»Ulj^>i«li'pduced'in4)6 pra^ticb.' '^ ' < 

Wh^n lands of inheritaifS€fiifire ftfisited by 

I 4 
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way of executory devise, the inheritance, iii thd 
mean time, till it can vest in the devisee, will de-* 
scend to the heir at law, unless it be otherwise 
disposed of; as it may be by a particular or re- 
siduary devise. Of course the concurrence of the 
heir at law is in some cases necessary to com- 
plete the title, when it is accepted before the 
executory interest confers a title to a vested 
estate. 

In general an executory devise cannot be 
barred by the person who has the estate subject 
to this devise ; and therefore if a devise be 
made to A and his heirs for ever, and if he 
should die without issue living at his death, 
then to B and his heirs, no act done by A, 
by common recovery, or otherwise, will bar this 
executory interest (mj. 

But an estate tail may be subject to an 
executory devise ; as to A and the heirs of h is 
body, and if A should die under the age of 
twenty-two years, then, immediately after his 
death, his estate shall cease, and the lands 
belong to B in fee or in tail. This hmitation 
to B is good only by means of the learning of 
executory devises ; because it is limited in dero- 
gation and in abridgment of the prioc particular 
estate, and is, in the prescribed eveaty* toi [defeat 
that estate^ without tny^itegwdto ftheitniicUmAi 
i^tance> )whetbe)\or flidt tbairedsh^Il teia>iiiiihir<i 
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of issue of A, to cause the regular and proper 
determination of the estate^tail. ' tv 

And a common recovery suffered by the 
tenant in tail, before the time shall arrive, and 
of course ^hile his estate is continuing, ivill 
bar this executory interest, because the effect 
of a common recovery is to bar the estate-tail, 
and also all conditions and collateral limitations 
annexed to the estate-tail ; and, as a conse- 
quence, it will bar this executory devise as a 
collateral limitation. 

The like observation, mutatis mutandis^ is 
applicable to estates-tail, which are subject to 
collateral limitations by way of shifting use. 

Also, if there be an estate tail with the rever- 
sion in fee, and this reversion in fee is disposed 
of by way of executory devise, the interest 
under the executory devise, will not be pro- 
tected. It may be barred by the common 
recovery of the tenant in tail ; for as he may 
bar the reversion in fee, he may, as a conse- 
quence, bar all estates and interests derived out 
of the reversion. 

IS iastead 0f tlbe Invitation to B to take effect 
^m^tKf^'eixt^ud£:iAh)rdtfm^ under the age of 
tiwBnt[ff&ifoo|jrqa94f thetilmntbtioia had been to 
fed9^)ySitttim/lliu&<k)Bsdi<p£Jl ohder that age, 
uaAi'niothQ\xt(^iiAvitr! ^^^^ ^eath, this 

Hraitation^ B^iiinateaid d£)d3Bing>iiuti^executory 
devise, would have been a contingent remain-- 
der. This jXfdvmJS^r., iwight^ «|sd have been 
barred by a common recovery , 
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Entails^ by way of executory devise, will not, 
-AOmn/W\jrhile they remain executory, enable the owner 

of this interest to suffer an efiectual recovery^ 
so as to bar either his issue or those in re- 
mainder. It may operate by way of estoppel 
and extinguishment. But by a fine with pro- 
clamations, the owner of this interest may bar 
bis issue, as well as bind them by estoppel. 

The like observation is applicable to contin- 
gent interests, whether they are by way of 
contingent remainders or executory devise. 
^ On the subject of executory interests, and 
in .particular executory devises, Feame on 
Contingent Remainders and Executory Devises, 
is the book proper to^ be consulted. 

In reading with care this valuable book, 
rendered still more valuable by Mr; Butkr^ in 
pointing out the proper divisions of the worJ(, 
a vast portion of |Mrofessional knowledge, on a 
great variety of subjects, and of the utmost 
importance to correct practice, will be at- 
tained. 

In the tracts on alienations by tenants i& taii^ 
cross-remainders, &c. there is also a not^.An 
the dii^Qrepce between vested^ .afinting^afe ;and^ 
exeeutoiry intevattitv whicW iinay dfa r^w^sothe light 
oD'this.,wli|)ectiit.. .'. i! -..'i ,j >•! ."^M... , ,1 .. ,ji/, 

An4 ipi the. iiAtrodttctory d»ip.> Ao r the <£Wi9i' 
en Estates^ the difference batweej^rveltedf^atefli^^' 
contangent) r Mtt nestss, omI itataieats » iiVick ^ laM 
ex«oate^iflmd:«seqatwy^ i&^hndjt Abdxdy iiidi ] 
n^/^i^j jihei'^ftudtfikt ;tai tdbfi i«) ^hortr. bato 
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comprehensive view of this abstruse* learning i 
generally considered difficult, but easy to be 
understood, if care be taken to lay a proper 
foundation for pursuing this branch of the law 
through all its nideties. 

The caution to be observed in studying the 
more abstruse parts of the law, is, in the first 
place, to obtain a correct knowledge of the 
nature of these special and peculiar intere.<(ts ; 
to collect the more correct definitions; to ascer- 
tain the circumstances by which these interests 
are to be distinguished from other interests 
apparently the same, but substantially different ; 
to discover the properties of the difierent in- 
terests ; the nature of the ownership they confer ; 
the means by which they may give a complete 
title, or eventually fail of effect, may be destroy- 
ed, or defeated, and by what means they may be 
aliened, barred, or bound at law, or in equity. . 

In his Essay on Executory Devises, Mr^ 
Fearne has distinguished three softs of in-» 
terests of this description. To these six others 
may be added. 

4 The* three species of 'executory devise, &Ci 
stIriBd todLeaLemplitfed by <Mr: FekmesBtBi, 

^l)i|ti >iWiheref'th«rrde^isdr' d<^T^i with his 
whole fee-simple; but, upon som^ t^ojtitingt^ney^ 
qi^ilifis diUt(Mllis|iosii:roii^ r mA^ Jlttittt' -atl^ ktite 
oibAhab'CtiQlnngtftwy'il •:»»'i -» >t« o mI/ .'')\.ii>.'A \> 

j%i\iji:^Whevt^iAe^fieiiMf ^l^estmlfatilre^sseaiiD 
[r&od, iibaetaMJ/ib^Briseteitfaer^upon'cbatiiigenoy^ 
or^oll aniuk cerlniii^ todt dodi»!iiot >dep^i;^Vtbr 
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the fee at present, or limit any immediate 
freehold : 

' 3dly, Where a term for years, or any per- 
sonal estate, is devised to one for life, with 
remainder [read, a limitation] over. 
' Two of these varieties are proper to estates 
of freehold ; the other embraces chattel-real 
estates, and personal property. 

It seems, however, that there are six sorts of 
executory devise applicable to freehold interests, 
and two, at least, if not three, sorts of executory 
bequest applicable to chattel-real interests, and 
personal property. 

1st. Pells V. Brown fully proves the first sort 

of devises noticed by Mr. Feame : In that case^ 

the testator parted with his whole fee-simple; but 

upon some contingency the devise was to the 

testator's wife for life, remainder to C his second 

son, in fee, provided, if D his third son should 

pay 500/. within three months after his wife's 

death to C, his executors, &c. then the testator 

devised the lands to D, and his heirs. 

.-. , This gift qualified the first disposition, and 

j limited an interest on a contingency. No 

other. remark is necessary on this case : Marks 

V, Marks ifnj is open to the observation, that 

. ,the -devise to D was executory only so far as 

jrelated to the estate of C. It did not extend 

•m ■ X . 

., tp defeat the prior estate limited to the wife 
I for her Jife ; and it was executory, because it 

(n) 10- Mod. 420. 
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^vas to take effect eventually, and in derogation 
and abridgment of an estate in fee. In refer- 
ence to that estate it could not be a remainder^ 
since it did not, and indeed could not, depend 
on the determination of the estate for life, 
because the estate for life was to determine 
before the gift to D was to confer a vested 
interest. 

2dly. When the testator gives a future in- 
terest of freehold, to arise either on a con- 
tingency^ or at a time certain, but does not 
depart with the fee at present, or limit any 
immediate freehold, this interest must be void, 
or operate as an executory devise. This ia^ 
clear. A single substantive devise to the heir 
of I. S, or to the first son of I. S, when he shalK 
have one, is a devise of this description. 

The devise is future, because at the testator's 
death there is no person who can take imme^ 
diately under this devise ; and when lands are 
devised to I. S, for five years from next Michael- 
mas, remainder to B in fee ; and the testator 
dies before Michaelmas, then the devise to B 
is future ; for although the remainder is limited 
to a person already in existence, and without 
V any words of contingency, and is immediately 
expectant on the term ; vet since the term is 
,vlimited to commence from a future 'faeriddi^^o 

* happenafter the testator s decease, and smce tiie 
•'.rrrr,. ^<f /AonT;M/M^i,^/^ ,; hu: : ^:A ,«[ -m- 1 

term is not vested^ and smce an inttresl only, ana 



jiot an estate^ , XI jL^fmivQ^ in the land; the 
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remainder in fee cannot be vested ^vhile the term 
for yearR remains future and executory. 

At the conunou law^ such a hmitation to 
B by deed would have been void (oj. In 
its creation the hmitation to JB is a free- 
hold, to comn^ence in interest or estate at a 
future time. And since the term for years 
cannot vest immediately, the remainder toB 
nfinst remfiin future and executory^ till the term 
becomes a present and immediate interest. 

Tbe^e determinations all depend on prin- 
ciples of the common law relating to the 
fr^bold) apd the necessity of avoiding an 
3.beyance of the freehold. At this day they 
ipay be accounted .rigid in the extreme. It 
may be urged too, th^t all the ends of justice 
would be perfectly answered, by giving the 
omiership and interest to the heir at law^ for 
Jhe limited period, during which the possession 
might otiierzme be vacant ; and measuring the 
extent and denomination of his interest by that 
time. In some cases this is done in the construc- 
tion of wills, and of uses in conveyances to serve 
the ti^es; «nd more ei^pecially in uses to arise on 
tlieWisid of the .author of the uses, jRoie v. 
Tramrn^ (p); DbevJWhitthigham (qj. ^ 
'^In tbecdnsstruction of deeds, and of fiHirfenders 
r#^ copyhold lands, being assurances whidi ow^e 
. their 'whdlefbrce to the common law^ this 10 

, (0}. -I^tti .J 350, BueUer'u /wwe, a Rep, 55. 
(pj !> Wils. Rep. 15. . CgJ 4TwntQ;i;at^ 
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fiever done. The few instances in wbieh itis donny 
even in the constructioa of wUla, ar^ those 
only in which the heir at law moiy, consisteiatly 
with the testator's generid intention^ take an 
estate for the exact period of his Ufe^ or for 
the exact time of an estate tail ; or an estate 
arises to a wife for life, by reason of a gift to 
the heir after her death ; and in those eatm^ 
the estates for life, or in tail, are taken by in^ 
plication of law for the advancement of the 
testator's general intention, Walter v. Dr^frJ.^ 
and Wealthy v. Bomlle (»J , . are instances of 
the heir's taking an estate tail under thotfie 
circumstances. The case of . Pyhw v. Mitr 
-fard (tjj may be adduced 9^ iM^.authority lor 
an estate for life arising by: isp^lication. > 

All the cases, howe¥?r, .require t^afc ^the 
testator, in making the arrangement and ^(ii$(- 
position of his property, should b$|i^e;J|eft;.tlio«e 
yacanci^ of right of ^njojwMo^lt r*hich i^ivft 
exactly correspondent, with /estiate^foir life or in 
taiU and. allow pf their beiog. implied 9s < existwg 
in bis intention* 

When tbf^ time of which r);ia di^Bipositign is 
ma4ie».is for days^ or for yffft^^fl^G^fdnery.Shfil^ 
don (u)j'] or till* there shall.bd a fidlurerof^th^ 
ifl^ae of anyi straflger, <iv* any Qth§r.^j#Q«„ in all 
tho^eca^^) the heir ^t ]m 4^^ mt t^jsiny 
«8tatje by (iiuplication; ani^i ^xo^t ^ in va fe*«^ 

Cr) Com. Rep. 3^a. - f$) -&«p.T.-Hftrdw; «$*• 

{tj iVentr. 3712. - (uj Vtugh. 2Sg. '• - 
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ItaaBB^l^i^Iesslie can take, no other person can 
cUim»4:o be entitled. The exceptions will be 
<iolktoted and stated in the Essay on Estates. 
«9.It.^l0W8, that unless the heir at law, or the 
willow of a testator, can take an estate by impUr 
^atkm,' the heir at law will take the fee when 
tkfe "firk estate of freehold is limited tacom- 
tbencb from a future time, or from an etent.' '* 
bftlt follows too, that when the wife takes* am 
fifiaite.of freehold by implrcation^' thim) ^tik 
ded^e* souflfding faturely, atid«^givu)gvi*OGtesMUi 
iD^nhat^impIication, .operatesimimMJaA^ add 
l^wiif o^reKiahidari Iti^otbercMwialfiostie^isra 
which «" SMifid < » fdtQirel^/ cna^f not ' MeT( f «6 . Ktrp 
0ftat$ifif «A(iy^«ia$ou^ eouemplififd id f<0crnaeF oto«»( 
tttlidni^) im^^ instthe ^^isastsU^Oo^^Aedi^ k^ tkm 
&5^apyprffecTQiait/i<^K^' SstatMi cidop. ifiiee^ 

«\Anfl?iti))ii«(0M^fc/'j)9 ki^ which '^theotdiltMMP 
diiVil^dBto Jbld^t<Eif^^ till^lli^v^sdfl ?4h0Uld> VkM> 

to'thtf lig0«ln«Mty-»ifer^ar^,okhc[ fhen^lftt^ 

hi^ Mn(>1flw>uMlihd»e^?<Uktid>^d! hftti ifiUc^Ml^ 

lM#^;^^H!Mlgift)^*h»^>slfi^ui^iid}^ 4rHi(Ak">f6.^4> 

htS»enJltik(«dd't^^o tten to til^ ^aught^, ath^^ 

tl«ii9($>to&4ife OdOj^cd^ \Mls ^^%0Qy4?«tf«dt&i«^ 
dk^lM^b siisla^i r^flt bn/5 ^f'k^rMi ci*i Lue i.^:{t%>id 

ahd=^at-«fefat'festlft^j : W flW Wei»^f tlia«»^hi> 

f«>> Palm, 132. 
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peTson to nvhom the fee was previously devitedi 
should die under the age of twenty-one yean. 

This case, and also the case of Mcarks y« 
Marks (iv a) , are composed of circumstances 
precisdiy sitnilar, and are governed by the 
same principle. The case in question properly 
belongs to the first sort of executory devises; 
it has no relation to those of the second sort, 
since the fee was previously disposed of, and 
that disposition was qualified on a contingency ; 
and the more remote devise was limited to take 
eflcct upon the contingency. In the last cited 
case, the ulterior limitation gave an estate by 
executory devise,, because the previous limi- 
tation was to the brother in fee ; and his estate 
was to be d^^ted otily in the event that he 
should die without ipsae, under the age of 
twenty-one years, and not to be determined 
merely on the failure of the issue of his body, 
or the determination of an estate-taiL Suppose 
the^ords introducing the estate devised to the 
daughter to have stopped at the word issue, 
the words of limitation to the daughter would 
have qualified the estate of her brother into 
an estate-taiL But as the devise was to the 
bfotlier and his heirs, and the estate devised 
t0 die dtaghter was not to take effect certainly 
«dm in possession, or in interest, on the event 
of the daatli of her brother, without heirs of 
his body (tbe ngalar and proper determination 

VOL. It. K 
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«f l^nf^toJteHbail), but. only in the event of hit 
d^f^ b^re a lunited time, the general import 
of thQ .w/>rd beira stood not only unimpeached, 
• jjHUib «xpbi4^ special and qualified sense; 

aqci therefiwe gave a fee to the son* This is a 
{lioii^.p^ difference continually occurring, aod 
^^ww'mQ of a&kentioui. 

au.?Tl;^ third sort of executory devises of free- 
,^|qJ^ Aftt^rests may be described to be where 
ttJk.iegtet^ givetafattare inierest offreehold^ tQ 
take effect in possession after, and in subordination 
Mr^p^tii^^r estate offreefiold; hut ihe estate 
jailfifre^kaldimust neoessarii^ determm h^ore the 
<9i0r4 remote interest omtcome into its place : thus 
ylt^^fVing adi inUrinGJmte space between the actual 
: 4Qteia«ik«^tion f of one estate and the. commence* 
;9)^ntii»f t^e other estate, (x}.^ ... 
f A^evise to A for liib, aad aiber tbfe dt^taas^f 
.^5 and owyear, then to B in fee ; or lo several 
. perspna ibr particular estates^ is an ixi5taniee4> . 

: The. devise to B i& a disposition :of a fiitase 
,i«teiest 9f frediold, and ia. void bjiy tba. ridbi^ 
^ of the. coftimdn law, and to be.stippoiftadioitljr 
.asian.esjeCutQry.deviaei . ^ ..: n> 

In a vfiU^ the su^ffradded deVisQ. is;.)g«0d <ad ii 
<jpew .and iiidep^§»t dispoi^tioiig JimvqiigVtha 
.sev^rsiaQ in fee^to 4eicaB4 to.riibaiieii atilMr^ 
,.expe4taat..oQ the id<K]^;sa of nl^ laodl baMnijip 
'.be drftwn ^mlMlB s^in ^tarithe giorisibOBfnfae 
:&P(m ibat e?ejiK sheJil be »ci9mpktodl> f\ n svMt- 

(mJ PK)wd» tj; Raym. 144. 
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The gift to B would, under the leio^illg itf 

fxeoutory dayises, and admitting the '^Msate 

for life had not been previously limiteid,havt& 

been ineontrovertibly good ; since the. seVedd 

idevised are independent of each other, ^ect is 

n^t denied * to the more remote intereart tm 

account of the estate of freehold previously 

-devised : since there is Aot any connection 

■h^em the estates, or any privity ■ ^ : wii- 

'tioh *b^tivteen the si^eral owners chinaxig "hi^T 

»^b*willi'" ■ '■ ' ■'•'• , ' '*" >^\ • '^^V3\ 

->viiTii« 'pr^edwg^&tate 'of * fbei^ld^ Moamlbt 

ikippoit tbe^l(tttuteiii^ei:^e8tas>a k^miai^dkr,' iiiHde 

athe deviM^t^vJ^is a^tuve ikitei^M b!fHft«teh6M; 

land>4»hetpfiweMiite of .frefefabid m^^t Vveeesuuriiy 

-diMevmiii&^bifbkf >tiii»iMdr« KeiitU)te'ittl^fMiM> ^cki 

come into its plaee, and'<lim}«4tta^e> ah^mt^^t^l 

:<te/ wmtalBiiceiiieilt bf 4li^«dl€»v^atl^ ^>^Th^re 

wouid^u iraoaneyitirf ^irdMiit^hipi itpkhe^im&t^ 

TjMdiate <liiit«;i€iiild^ th^ f^ <de»defy[|^46 the 

AiificjfMtifaol^ullitlikd' t^f the :^M^LaiI«)is i«Ietlt, 
the fee will descend to t^ bteiy/at^^lax^ir 'dlithl^ 
ithi6tsM]^eiisd^fi&€plN^^^underi^ j* -I 

rAiT^ ^fourth* wrt' ^rfi ^iw^tvcytf ^Sff^im *tf)tMl 
^vrtfotb^ is3iJ(rhd^ >^ jid^fii^i^^ ^Al^«,^ tf^ tllMyil- 
^mUbd fbam 4lie)fe«^i^tl]leri^ith ^^ri^^itl^t^ 
'diqio^tioi^ of!ittoife«ij 19- givi«iiH^ '^will^ air^ 

there is a dMi6<4»^<^^ '^<»^^il}!)'^^ ^^^ effect 
in derogation and abridgment of ?that estate^ 
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before the period of its regular and proper 
continuance is accomplished; or where an estate- 
tail, or an estate for life, is limited to one 
person, and on an event, that estate is to cease 
and be defeated ; and another estate is to arise, 
or a remainder is to be accelerated and take 
its place. 

Page V. Hayward is no authority for a con- 
trary conclusion. 

In Page and Hayward (y) , the testator 
devised to Ay and the heirs of her body ; 
provided, and upon condition, that she inter- 
married and had issue male by one surnamed 
Starle ; and in default of both conditions the 
testator devised to £ in the same manner; and 
it. was. adjudged by the court, that the estate 
devised to A was a good estate, in special tail, 
to her and the heirs male of her body, begotten 
by a Searle; and that the words upon con- 
dition, though words of express condition, 
should be taken to be words of limitation ; and 
so the sense was, that upon her death without 
issue, by a Searle, the estate should remain 
over. 

That this disposition was good as a remainder, 
depended on the construction of the whole will ; 
for on the context, the estate-tail was commen- 
surate only with the time at which the other 
estate was to come into its place. 

< 

ftfj 2 Salk. 570; Pig. Rec. 176. 
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The estate was to her and the heirs of her 
body begotten by a Searlcj and to cease with 
the failure of these heirs, and not in the mean 
time ; and therefore her estate could not de- 
termine in her life-time, since, till she was dead, 
there was not any certainty- that there would 
be a failure of heirs of her body of this 
description. 

And the devise over was to take place only 
in the event that there should be a failure of 
these heirs; and consequently not before the 
regular and proper determination of the estate 
tail. It was on this precise point that the case 
was decided ; and the circumstance which led 
to the decision was, that upon the collective 
exposition of the will, the heirs of the entail 
were to be the issue by a man of the name of 
Searle only ; and that the subsequent limitation 
was not to abridge that estate, but to com- 
mence in possession after the regular and 
proper determination thereof 

From the same case it is clear, that if the 
words of condition had been of a tendency to 
defeat the estate-tail in the life-time of A^ 
they would ntot have given a proper remainder. 
Th%' Wohl9' have operated as a conditional 
"linftVatWnr aiid woald- indeed have been good 
*8iil5^ l^^ieciifcrj^de^iie; -This di^w from the 
court, the ophSibh,! that iP the #stat6r)had been 
to ^ and the heirs of her body, by z, Searle 
begotten, pt'0v^d^d,^ifpdH-c6n&itibtt^ that if she 
married any but a Searh^ that then it should 

K 3 
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renjiain and be to I. S. and his heirs, a common 
recovery before marriage would bar the estate-r 
tail and remainders. 

NoiKiy from the mode of stating the case, the 
cpi^t <slearly understood that this secondary 
limitation was to operate by executory devise, 
ajfd.not as a remainder. 

f.^^^OT it was the opinion of the court, that 
tjbi^ condition might in such a case, and 
mxLess barred, have determined the estate-tail 
in. t]be life-time of the tenant of that estate, 
to the exclusion of the same ; consequently it 
wou^. 110^ bd^ye given a strict and proper 

^.; 'prfegt.Jflii^. w^f „^he sense in which the case 
yf^fH iwdeT^]tood ,by tbe <:ourt, is clear, from 

r^l^^g tbj?, /^.^9^?^y ^^> ^^ suffered before the 

]^dPriHg^,.;.^rpxn that circumstance the infer- 

>piM?e.isg t^):^a)i;.,t^6 icpncjitionaj limitation might, 

in 4h4 .^HPBft^^"'^ ! P^^^^. . hjxve taken place, unless 
barred; by :tl^9,^ommp|i recovery; and that ttie 
(^qmix^n r^^ove^ry. tp be a bar nuist be suffered 
,whi^,%, person,, taking'under the ^jjrior limi- 
.^if^tioflt,^ vt^,iijem^t in j tail, and consequiehtly 
..fee/ore tb?^, c9B|tmg^i|icy to defeat ^t * estate 
"shoukl.Upp^n,';'"'. , \ '''' !" \'""' '^'- ■;''•■"' 
v|ri Qt^liver v. • A^shhy (z) the argument pro- 
ceeded upon these yery grounds ; eitlier . that 
there were not any express words to make a con- 
ditional liinitation, or that if the estate-tail was 

(mJ 4 Burr. 1939. 
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^ * 

subject to a limitation of this sort, the recovery 
was suffered before the estate-tail was deter* 
mined, and the recovery did of itself bar the 
conditional limitation. 

The opinion, then, of the court, in Page v. 
Hcywardj or the opinion of the court in GulTwer 
V. Shuckburgh Askhy^ does not militate against 
the conclu^n, that an estate-tail may be de- 
feasible by an executory devise. It rather 
follows from these cases, that all ihterests 
which are to take place in derogation and 
abridgment of a vested estate-tail, are execu- 
tory devises. 

The observation of Mr, Fearne (d)j is, 
" Here we are to attend to the distinction 
between the first limiMttion being in fee, and its 
being only in tail ; in the first case^ we have 
seen the limitation over upon A dying without 
issue livings was good as an executory devise ; 
for tbe whole fee being first limited to a person 
in esse^ there wais no considering the subsequent 
limitation as a remainder. But if the first 
limitation bad been in tail only, then the sub- 
sequent! devise might have been considered as 
a contingent remainder, depending on the 
estate-tail, and as limited to take effect only in 
case that estate-tail determined in the lite of 
A ; that is, in case the first devisee in tail died 
without issue in A's life-tinie. ^ 

• 

(a) 3d edition, p. 307. 
K 4 
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But this observation is quite consistent with 
the observations submitted to the. reader. This 
is obvious from the authorities he has adduced. 
The fact is, Mr. Feame was keeping Page v- 
HaywardydLiiA the decision in that case, strictly 
in view. In 310, Mr. Feame admits this points 

So in Spalding v. Spalding (h)^ the devise^ 
was to /, a son of the testator in tail; and if I 
died, leaving.^, then A to be Ts heir. ' The 
court construed the intention . to be, that A 
was to succeed to his brother J, only iii the 
event that I should die without issue, and that 
A should be living when the estate-tail of t 
should determine ; so that A had a strict and 
proper remainder. 

That this was the construction by N¥hich the 
will was interpreted, is clear from the Report ; 
for it states the ground of the determination 
in these words ; " the court conceived that 
the construction ought to be, if I die without 
issue, living A^ consequently the estate-tail 
was to have filled its measure before the re- 
mainder y^as to commence in possession. 

It is not an authority, that a limitation to 
take place with reference to an estate-tail, may 
not be good as an executory devise ; nor does 
it prove that any limitation in a will, after an 
estate-tail, must necessarily operate; as a rc- 
mainder, and therefore wait for the regular 
determination of that estate, without any pos- 

(hj Cro. Car. 185. 

ill" I . 



UNDER EXECUTORY IITTERESTS. 137 

sibility of having effect in exclusion of the estate^ 
tail. In that case, from the penning of the ^ 
will, the limitation over gave a contingent 
remainder, and the remainder was contingent, 
from the circumstance, that it was not to com- 
mence in interest, certainly, on the regular and 
proper determination of the estate-tail, but 
only in the event that the estate-tail sliould 
determine within a given time, and, as the con- 
tingency was expressed, in the life-time of -4. 
The true point of this casie is, that fcy the 
intention of the parties, though inaccurately 
expressed, the limitation to A was joptito defeat 
the estatcrtail, and therefore the intention did 
not call for any reference to the learning of 
executory devises ; it M'as to take place on the 
proper determination of that estate, in the event 
that u4 should be living at that time, and tfiere-' 
fore waa a good and proper remainder, thoujjfc 
contingent, from the- circumstance that it w^s to 
commence in interest, only on a contingency 
which connected with the regular'determihation 
of the preceding eistate. 

Then, since' vrbfds of condition, or rather 
conditioitai limitiLtion; do in some cases, at 
least,' tent! to the abridgment and defeazahce 
of estaies'-tai), it will fillow that there is this 
fourth *off of' executory devises of freehold 
interests. * 

On the cited case' of Gulliver, and Shuck- 
burgh Ashby, it may also be observed, that the 
words of proviso were considered to be words 
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of recommendation^ and not of UmitatioH. Tbe 
court considered the case, and heard the argu^ 
ment on it, as involving a question of intention, 
vrhether one estate was to be substituted in the 
place of the other on non-performance of the 
condition. 

They did not see any objection to allow tiiat 
a clause of defeazance may operate upon an 
estate-tail as a eot^ditional Umiiationj to cease a 
prior estate in favour of a more remote one ; 
and every conditional limitation in a will to 
abridge or defeat another estate of a freehold 
interest, is, if valid, an executory devise ; for it 
is in this mode only that it can be effectual, 
since the common law has not any rule to sup^ 
port it ; and conditional limitations of the like 
sort in conveyances to uses are allowed to have 
efiect as shifting uses ; and the cases applicable 
to uses are authorities to prove that similar 
limitations in wills may operate as executory 
devises. 

But the point does not rest on mere conjec- 
ture, deduction, or argument ; for the case of 
Fry V. Porter (c) is fully in point In that 
case the gift to lady Ann Fry^ the testator's 
heir, was for an estaie^taih upon condition, that 
if she married without consent, or died without 
heins of her body, thep to another person, and 
-his heirsy so that there was a remainder in one 
«Tent, and a ^conditional limitation in another 

(e) 1 Mod. 500. 
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event; and the condition having arisen, the 
estate-tail was determined ; and the determina- 
tion must have been under the learning of 
executory devises ; since a remainder, as such, 
oannot abridge or defeat the prior or particular 
estate. This is the like case as was put by way 
of supposition, in Page v. Hayward. 

Besides the common and ordinary disposi*- 
tions in wills ; whether they are by way of direct 
gift, or through the medium of uses, by which 
the estate of tenant in tail is, on .<k)me act done, 
or omitted, to cease, us if he were dead without 
i&siie inheritable to the estate-tail, and some 
stranger is to have the possession in his stead, 
or some remainder is to be accelerated by way 
of substitution, in place of the estate so avoided 
or defeated, are examples of the same nature. 
They operate under the learning of executory 
devises or shifting uses ; and in direct opposiition 
to the common-law learnihg applicable to re- 
mainders. 

A fifth species of execntdry devise of real 
estate is where an estate-tai!, or an estate in 
fee, is on some event reduced to an estate for 

Ytfe(d). * ' ' 

This could not beaceohiplishfed at ^ com*- 
ihon law. In effect, thfete are t*ro distinct gifts ; 
one is a substitution Fdt ' the ' other. That the 
substitutidn can takfe pkte is €he indulgence 

(dj Wright V. Wright, 1 Ves. 409. 
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allowed to the will of testators under the learn^ 
ing of executory devises, springing uses, &c- 

That there is a sixth species of executory 
devise of real property, may be concluded 
from general principles ; and it may be defined 
to be where there is a devise of an estate of 
inheritance^ or any other estate, and on some 
eoent a particular estate to a stranger, is intro^ 
duced to take place in derogation of the estate 
of inheritance, and to a partial though not total 
exclusion of the same. 

The doctrine of uses admits of substitutions 
of this nature ; and this is a strong reason for 
concluding that they may be made under the 
doctrine of executory devises ; since executory 
devises incontrovertibly owe their origin to the 
learning of uses, and particularly to the doc- 
trine of springing or shifting uses, and are 
deducible from that learning. Therefore, with- 
out referring to any authority determined 
on this particular point, it might, perhaps, be 
thought sufficient to rely on the learning of 
uses. But the case of Hanhury v. Cockerell (e) , 
properly understood, goes the whole length of 
establishing this position, even in reference to 
executory devises. 

In that case, a testator devised lands to his 
son JB, in fee, and other lands to his son C in 
fee, subject to a proviso, that ' if either of his 
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^ons should die before they should be married, 
or before they should attain the age of twenty- 
one years, and without issue of their * bodies, 
then he gave all the lands which he had given 
to such of his sons that should so die, &c. unto 
such of his said two sons as should the other 
survive ; it was held, that the sons took in fee, 
subject to a limitation to the survivor for life, 
in case ojf either dying unmarried or under the 
age of twenty-one, without issue. 

The question upon the case is, did this ex- 
ecutory devise wholly, defeat the original devise 
• to the sons, or only introduce the limitation to 
the surviving son by way of exception, and for 
an estate for life only- 

The case of (ee) 
is no authority for the contrary of this position ; 
for according to the construction which the 
court gave to the devise in favour of the 
daughter -of P, the daughter was to take an 
estate for life, to precede the estate devised 
to F and P, and they were to have a re- 
mainder expectant upon this particular estate ; 
and the estate to the daughter was not to de- 
termine, or in any degree defeat, the fee after 
it was vested. In simplicity of construction, 
it was an immediate devise to the daughter 
of P for life, remainder to F and P, as tenants 
in common in fee, and not, as imported by the 
words, an immediate devise to F and P, as 
tenants in common in fee, and to be defeated or 

(ee) The reference to this case is mislaid. 
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abridged by an event to arise after the deaih of 
the testator. Suppose the devise to T and P h»d 
been so penned as to have given to F and P an 
immediate estate after the death of the testator; 
and that the devise to the daughter of P had 
limited to her an estate for her life, to sup^- 
sede their estate after it had been vested, or 
in any other event than one necessarily con- 
nected with, and to be ascertained at, the 
testator's death ; dien the devise to her would 
have been executory, on the ground that it 
was not limited to precede the comtnencement 
in possession, or to wait for the regular deter- 
mination of the interest given to F and P ; but 
was, in a particular ev^nt, to exclude tbatesbtt^ 
from its place, by interposing another estate, 
and abridging, and partially defeating, that 
degree of interert» to ■ wltieh F and » V we« 
originally entitled under- the devise to tbem. 
In this respect^ the ode assimilaXies itself to 
Carwardine v. Cartt>ardine (f) . ^ 1 

That thei^e ace^two sort$>a4 leai^,>iftiM three, 
of executory bequests 6f ' ohatteUrtol » iandl > per- 
sonal propefty, TO pearfectly clear./ 'Qswj swt 
(and it is the :oaei Hfcorticed^ byjMn i£Seam^)iil 
where a tBrm of y«orsj ^oi^ any personal estMf^ is 
devised to « one for life,- with a lamittitioii:<^o(V6f( 
improperly tdrm^d^a remainder.)' ■ -i ; n. / 1 

TAd %tttmd jorids where }thel»^iG2fi^' cMhlpl^ 
disposition of .d» «Brm(Oii>p4^opefty);><aivdtth«i% 
tsi a : substteotton of i iakifitbef u person^^ ^'W ^ke in 



^ •• • 



UNDEA EXECUTORY INTEEE8TS. 14S 

some event which is to defeat or abridge the 
former devise. This seccmdary disposition does 
not operate by way of remaindery and in a deed 
would not be allowed to have efiect. In wills 
it is permitted to be valid in favour of the 
testator's intention, and that his will may not 
be <lisappointed. Perhaps it may be said that 
this sort of bequest is the same in principle 
with the sort first mentioned. It differs mate^ 
rially in circumstances ; and this difference is a 
sufficient inducement for pointing, jto the dis- 
tinction, urging it as falling under another 
class, though clearly to be referred to the same 
origin. 

Between these two classes of gift there is as 
much diversity as there is between the several 
sorts of executory devises of freehold interests, 
which Mr. Feame has noticed. 

They are all branches from the same root, 
and different only in their ramifications. 

The third sort is, where there is a substantive 
and independent bequest, to wait for effect till 
the death of a life or lives in being, or till a 
contingency, in some manner connected with 
that event simply, or that event attended with 
a failure of issue at that time, or any given 
period* At. least, unless this instance be an 
example of an executory bequest, it involves 
nUajbhe learning auithe' subject^ as t»K .the 
eradcti<Mi »nd( quqlifi<?aibooi of such intenests* • > 
r«i Itittmi^roud in^tanoe&iiiiilly euinpltfjtingxthft 
proposition,,, ai^d. .d)?3cnB|^iyf ,.fiC ,?X,^QUtory be- 
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quest, are to be found in books which treat on 
the subject of executory devise, and are referred 
to this learning. The only doubt which can be 
raised of their coining fully within the defini- 
tion of an executory bequest is, that, perhaps, 
they are good at the common law. But the 
example of a bequest, of a- term to Ay after the 
death of B, to whom no interest is given, seems 
fully to establish this third species or variety, 
for such a gift would not be good, if found in 
a grant at the common law (g). 

On all future interests arisipg from disposi- 
tions of personal and chiattel-real property, it 
is observable, that they cannot> under any of 
the modes of gift which have been mentioned, 
give a remainder, in the proper sense of that 
term. They give interests, which are in the 
nature only . of remainders. Even in those 
instances in which one limitation is to wait for 
effect, till the interest which passes by another 
limitation is determined ; as to A for life, and 
after his decease to J5 ; li has no remainder, 
properly so termed. ^ The whole estate is in J, 
till his interest determines by his death (h). 

Since the principal object of this chapter has 
been to define executory devises, and distribute 
them into their several classes, a few observations 
will be proper to mark the time during whichr 
devises, &c. receive this denomination. It ap- 
plies to devises, &c« 

{g) Jermt^ v. Orchard ; Show. Par. Cos. 1 99. 
(hj LmifH'ik case> 10 Rep. 46. 
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1st, In the mode of their creation ; and, 

2dly, During the period while the interests 
bxe in an executory state. The instant they 
become vested they receive that denomination'; 
and (as far they are of freehold,) when the ^rst 
estate of freehold becomes vested y all the estates 
expectant thereon^ and limited by zmy of re-- 
maindevj will be either vested or contingent 
remainders. 

Limitations of chattel-real and personal pro^ 
perty are subject to different rules. No interestv 
except that of the immediate possessor, can be 
vested. 

With this preliminary observation, it may be 
safely asserted, that a will operating by executory 
devise may give interests, which at onetime will 
be executory; at another time contingent ^ as a 
remainder; and tdtimately vested ; and the term, 
' e^^ecutory devises/ is applicable only to the 
mode of their creation, and the time while they 
are under the protection of the rule relating to 
interests of this sort. 

In considering titles which involve the learn- 
ing of executory devises, and shifting uses, it 
will frequently be necessary to advert to the 
law concerning perpetuities ; being the rule of 
law which has guarded against the attempts, 
made at different periods, to suspend the power 
of alienation, or to provide a fund of accumu- 
lation for an unreasonable period of time. 

A short review of this rule may be talcen 
as it applies to, 

VOL. II. L 
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Ist^ Particular estates. 
2dly, Remainders. 

Sdly, Executory devises, springing and 
shifting uses ; and, 

4thly, Trusts for accumulation. 

1st, As to Particular Estates. 

Chattel interests were of very little ac- 
count in the early history of the law. When the 
principles of feudal tenure prevailed, the period 
when the general rules of property were 
established (ij^ the freehold was principally 
regarded ; and hence the rules which so anxi« 
ously provide against the abeyance of the free*' 
hold. 

Even though a term of yeaiB niay be granted 
to commence infuturo ; an estttte of fireeikbldj 
limited after, and expectatit otf, sutib txnoa^w 
terest, will, under the rules of the'cottitbmi^falw, 
be void (it). '•' ' ■' ' -f ^ ^'H 

Hence also the rale, thiaff* though 'i^^tbrm*^ 
years may be created withdUfciiVity^ ywiifisl 
term of years be Fifmited ti^'iif^'w1tlb:')«MfUEiUer 
to B for life, in tail, or in fe^ liVerj^ bf '^itfin 
must be made to th&'t6rmfor,^n'drdei^'fhk IImi 
benefit of the Irt^i^ fAky'be'c6ft^ulMdaiMdr|i9 
the estate of freehold '(^A^^l' ''^^'' ' f^nuui n Mb 

Hence, also, if a grant be inAdeit^iJtt'ftiWKlbr 
years, to be enlarged, on iconditieAly in^ 4>f<fce, 

(I) Essay on Estate^, ichap. FV-eehoId. . . ^ *' - - 
(ii) BucUerB ctise, 3 Ref). 5^^. '.--'- ^^ . 

(kj Litt. § 60; 1 Inist, 217 a/ ' - '• * 
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livery must be made at ^h€ij;ii^^f^9( ,lj]^«jgi^t, 
and will pass the fee immedi$;|e]j,.^i/J[ sulj^^t 
to be defeated, unless the cQ.i^(i^iQn| be ^p^- 
formed; and afterwards the.grante^ wijl hol4 
for the term of years if it be not, exj^ifed'^ffrfj . 

2d^ As to Remaimiejrvs. ,^| 
The common 9nd ordinary f<>rni 9f^ljxfij^tf^tapn 

is to A for life, remsk^oder to. .tb|5^ ,firslli {^p4 ?^^^ 
soM of -4 in tail, i?emainder tp J^ fqr^ ^j^,^^ re- 
mainder to his first and other sonSrin .t^U- .; . / 

As far as. theflje; sbns tira in exi^p^ififiprXJjifi, 
remainders are ve^t^d i^ and as far ^as tlj^^^^e. 
unborn, the remainders, are contingent. .n,, ^ ,; 

As contingent remainders, when theyaneof 
theflfgaleftatei a»d qf freehold lands, ^^y.mfiy, 
by tfa»*i^(il€6 of kiMT) he destroyed by surrf^ider, 
vneirgv^r, -forfeiture or destruction of ther^pc^rtit 
cular mt»te^ hefot!^ the remainders can vest.. 

But limitadons of contingent remainders hy 
t0a^'0^txt|ft^;(<ul^p^>be. barred, by any.^t of 
thii pwr^cjijw i^^nftnt.: , , , 
T9EG«t«igetoJt/rre5qaw»4er«r.o# tjie .legal ; estate, 
either ftf f??fij|t)1^4ar ipoj^ha^s ^nd^ , {t^J^, ;^ay 
iiM irfritflfo«8ib3^rl}«f4?^iT3^HWt^n,!f?jf,.% prior 

f»«kj9ilWufif*rt§S'..4><^^ft?e^pW! qwJi»ty,> .before 
the remainders can ve^t|i yip[i>1^);€;^.> Tbis axiom 

ii*Sf|P»uBd«d^iUii;,fi4?x3|f lawVfWbif ^ cautiously 

J 

(n) 9 Ves. jun. 209 ; l W^tki Copyhold, igi. ^ 

(iO Oab. Ten, 165; fes^y on Ei^tates, ct. Freehold. 

i 2 ' 
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c But contingent remainders limited of the. 
trust, may take effect, notwithstanding all the 
particular estates should fail before the re- 
mainder can vest in interest. 

The common law does not seem to have 
adopted any other rules against remainders, as 
tending to a perpetuity, than that (first,) all 
estates for life should be measured by the lives 
of persons ia esse : and (secondly,) that every 
remainder should come in esse as a vested 
estate, during the particular estate, or eo tVi* 
stante, in which the particular estate should 
determine. 

All remainders may vest in interest, unless 
they be obnoxious to the objection of contra- 
vening the policy of law against perpetuities. 

A gift to A for life, remainder to the first 
son of B who shall attain the age of twenty-five 
years, is a good remainder under the rules 
of the common law. That the remainder is 
good, and free from the objection of being 
a perpetuity, arises from the circumstance, that 
the law annexes to this remainder, the qualifi- 
cation that it must either give a vested interest, 
or fail of effect, during .the particular estate, 
or in the very instant, in Mrbibhi/^that .e^Mate 
shall determine. ^ i.^ ••> .»u? ir. h'km/>. . 

If a like limitation ^of/i^^ftiiuitBb&igQodf 
it must be on the, gr<K^9 ^Wtith©{.courtia of 
equity must annex to the gift of the remainder 
a qualification, by *Construc](ioh,* 'tlji^^ 
shall attain twenty-five in the Jii£»-tiUOttt/vf ^-^ ^ 
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Unless it be valid in this mod^, the gift i^ 
too remote, and void. 

A gift in any other mode than by way of 
remainder, ta a class of persons, as, children 
of a person in esse^ attaining twenty-five, &c. 
will be void, although some children are in 
esse^ and will be twenty-five within the period 
of twenty-one years (p) . 

But a gift to children of a deceased person, 
who shall attain twenty-five; or to each of 
certain persons, as children in esse, and ng^med, 
who shall attain twenty-five, &c. is not open 
to the objection of being too remote^ 

There is also a difference between contingent 
remainders of lands of freehold, aiid lands of 
copyhold tenure. 

Contingent remainders of copyhold tenure 
may fail of effect, by the regular determination 
of the particular estate before these remainders 
can vest in interest (qj ; but they cannot be 
destroyed by surrender, forfeiture, or the 
like act,- proceeding from the owner of the 
particular estate ; and contingent interests of 
the trust of copyhold lands, may also, under 
the learning of springing or shifting uses, rather 
than of remainders, take effect, notwithstanding 
the determination of the particular estate before 
these remainders can vest in interest. 
' The -rule of law respecting remainders has 



(pj Audkjf ▼. Gee\ i Cox. Rep. 324; Robinson ▼• 
at the Rolls 1817. 

CfJ a Ves. Juiu 309, 

L 3 
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alsp guanded against the sQspense ar abeyance 
of the freehold, by rendering it necessary that 
c?very, remainder shall be so limited, as to vest 
in interest during the particular estate, or eo 
ini^tante in which that estate shall determine. 
, For '^his reason a limitation to A for life, and 
after the decease of A^ and one day, to B in 
f^e, j&^ in, point of law, and as a remainder, 
Toid in it9 limitation, because there is an interval 
b^t^^'e^a-th^ remainder and the particular estate. 
J3^t,.^uch ,a limitation by way of executory 
•jdjeyi^e, springing use, or trust, would be good, 
as has already been shown. 

. A??p%fiJ.ir>4lf ,of the common law respecting 
. r^inaj^c^^jjs, ^1,9^^ that. ct^ery remainder must wait 
.jfcjr ^fff(Ct^ ^^ ,\if}^ TfSI^^V and proper deiermina" 

pn^j,(ps|;^|:e,js not q^llowed to be limited in 
dero§2^|;ij9n^^^ or, abriagment, or defeazance, of 
another estate ; but each estate must take eflfect 
successively in order and course, as it is limited. 
And even .by the rules of the common law, a 
cflwrf«yi^ apnex^d will be 

qnnuli^d by tRe limitation of a remainder, after 
the estate to which the condition is annexed; 
sLace nq.onfQ, expept the grantor or his heirs, as 
to :feal . estate, or exeiputors oir admiiistrators, 
a^ to .cbatt?l, interests, can, by the rules of 
th^ C0!n>mp|i .law, tak^ adya^jtage of a con- 

Shep.Tou.ch. 117. . ' - ' ~ 
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A gift by will of property held for estates of 
inheritance, or for lives, may operate by way of 
executory devise, 

l^t. Because the first estate of a freehold 
quality, is given 

1. To commence from a certain time, 
which shall not have arrived at the devisor's 
death. 

2. To commence on an event which does 
not happen in the testator's life-time. 

3. To a person, who at the death of the 
testator is not ascertained ; as to a person 
sot then in esse ; or to the survivor of several 
persons. 

2dly, Because an estate of a freehold quality, 
though limited after a particular estate of a 
freehold quality, is to take effect from and 
after an interval between the determination of a 
particular estate, and the time appointed for 
the commencement in interest, of the gift in 
questipn« 

All these *gifts correspond to springing usesy 
^nd are of the same nature or quality. 

As tiiey assimilate to springing uses, they 
pay, with propriety, DC denommated springing 
interests Im dems^y ^ / 

3diy, necaiise tlfe gift, though it is to a 
person not ascertamed, or not capable imme- 
diately*, is, after a^ particular estate of freehold 
quality which Ifails in the life of thS devisor. 

4thJy, Because the gift is in detogati'dfaj '6r 
^M^ftiSift; ^lid itt^^r^ssafnid^, itt the^M^hoii or 
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in part, of an estate previously limited for Kfe^ 
in tail, or in fee. 

This species of devise is, in some instances, 
of the nature of a shifting use ; in other in- 
stances, of the nature of a springing use. 

A gift by will of personal estate, or of 
terms of years, or other chattel interest, may 
operate by way of executory bequest : 

1. Because it is to a person after, and ex- 
pectant on, a previous gift for life : 

2. Because it is to a person in esse, or not 
in esse ; ascertained, or not ascertained ; on 
some event or contingency by which the pre- 
ceding gift is to be defeated, wholly or in 
part: 

3. Because a gift previously made is to be 
partially defeated by a subsequent gift of a 
particular interest. 

And lastly, evert/ direct gift by Tmlly which is 
goody and yet contrary to the ruks of the common 
lawy operates by executory devise or bequest. 

And as a consequence of the rule against 
perpetuities, every gift by executory devise 
must be so limited as to vest, or fail of effect, 
within a life or lives in beings and twenty-one 
years, and the periods of gestation. There 
follows this result ; ' 

Every gift by will, which cannot, on the one 
hand, have eflect^ except under the learning 
of executory Revises ; and on. thei other hand, , 
is so limited that it must wait for effect, as a 
vested interest, vijtil the indefinite fieulure of 
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issue of any person, is too remote, and for that 
reason void ; though it be limited after, and 
expectant on, a prior gift to another, and the 
heirs general or special of his body. 
- The subject of executory devises, &c. is of sdcb 
general importance that it merits a more detailed 
consideration; and a few observations will be 
added in further elucidation of the subject. 

The general rule, as already stated, is, that 
no gift or hmitation in a will^ or of an use, will 
operate under the learning of executory devises, 
springing or shifting uses, if it can have efiect 
by the rules of the common law. 

Hence the observation of Mr. Fearne fsj : 
* Wherever a future interest is so limited by 
de\ise as to fall within the rules above laid 
down for the limitation of contingent remain- 
ders, such an interest is. not an executory 
devise, but a contingent remainder. The 
observation of Lord Keeper Henley in' Car- 
wardine v. Carwardine (t), is, that it was 
a certain rule of law, that if such a construction 
could be put upon a limitation, as it might 
take effect by way of remainder, it should never 
take place as a springing use^, '^r» extfctftory 
devise/ And Lord Kenyan observed, in Doc 
V. Morgan (u)^ *' That if evei^thei^etekiated a 
rule respecting executory deVi^i^, wtiiih^had 
uniformly prevailed, \fithbut idh^^^fexiSip^^oil to 
the contrary, it was thalt%tri6H -W^s^liKJ' down 

fs) Feame 299, 3d edition. . 
' CO Butler's Fearne 39^' * ^ ^ ^lif)^ jHfex'iJiiie^. 7^3! ' 
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by Lord Hafe, in the case oiFurefoy v. Rogers^ 
that where a contingency is limited to depend 
on an estate of freehold which is capable of 
supporting a remainder, it shall never be con* 
strued to be an execatory devise, but a contiu'- 
gent remainder only, and not otherwise. 

A consequence from tliis rule is, no gift by 
will or by use, will operate by executory devise, if 
at the time when the instrument becomes com* 
plete, it can, consistently with the intention, 
and the language in which that intention is ex- 
pressed, operate as an estate in possession, or 
as a remainder, vested or contingent. 

But a limitation may in one alternative be 
a gift of a proper remainder; in another event 
an executory devise or shifting use; as to A 
for life, and after his death, to his first son in 
fee, being a son unborn; and if there should 
not be any son, or if such son should die under 
twenty-one, then to B in fee. 

In construction of law there are two di3itinct 
gifts. 

This gift will be' an alternate remainder, and 
in contingency, so far as it is a substitution for 
the gift to the son; «nd an executory devise, 
or shifting use, so ftir as it is to* defeat the 
estate of the son, in the event of hi$ death 
under twettty-one. 

So an interest, limited by way of contingent 
remainder, and which would be void, as such, 
may, by a change of everitff ih thef lif^ cff tlie 
testator, become a grft by jexeqi^tpry devife. 
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And a gift which in its frame, was an ex- 
ecutory devise, may, by the change of circum- 
stances in the hfe-time of the testator, become, 

1st, A vested estate in possession; 

2d!y, A vested remainder; or, 

3dly, A contingent remainder Hable to de- 
struction. 

*' Wherever one limitation of a devise is taken 
to he executory, all subsequent limitatious 
must likewise be so taken (a^) /' Therefore a 
more remote interest cannot be vested when 
a more imimediate interest is exeratory. < ^ 

And if the more immediate iritereat be too 
remote, every limitation over must,) witb cer- 
tain qualifications afterwards noticed^ bd too 
remote. 

But a residuary devise, or a dpedial gift^'sub** 
stituting a devisee in the pkoeef JthQ'heif, may 
give the fee as a vested interest^ rwhUd<the!otber 
gifts confer an executory ifnteuestf (j^).^^r 

And the same gift i»ay havt^adofinM^^aapect, 
and be good in one contingency, express or 
implied, although it tnay bel iho/ D«n90te{» ! and 
void, in another coiltingenfcy^y^^j* v:....^. ., 

Bot \ti gifti^ df pr6pet raomndtrs^^ei^ sub- 
sequent gift^ after owe whiohis too r^n^^ ^ill 
'lilkrh*! to6 tefmrte^; ai%d (for, that trtasittti void. 

It is the distinguishing quabty/Oif wu int^r^st 
' ftridW^'Sc^bod* ^^^ctitkyryr^dfevilaesr tkat^ jthdugh 

CvJ Rpgers y. Gibson, Ambt 93. . ^ * 

(zj Tracts on Cross-Retoaiideis, &c. •' ' -' ? ' - *' 
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it may be released or extinguished by the act 
of the owner of that interest, it cannot be 
barred by any person who has a title under a 
prior estate or interest of the testator (a). 

The instances of executory devises which 
are annexed to estates- tail, in derogation, or 
abridgment, or defeazance of such estates-tail, 
must be excepted. Such executory interests 
may be barred by the common recovery of 
tenant in tail, as being interests collateral to 
the estate-tail. 

Mr. Fearfie's proposition (bj^ that every 
executory devise, so far as it goes, creates a 
perpetuity, that is, an estate unalienable till 
the contingency be determined one way or the 
other; and his observation, that it is a rule, that 
an executory devise cannot be prevented or 
destroyed by any alteration whatsoever, in the 
estate out of which, or after which, it is limited, 
must be read with this qualification (b b) . 

All conditional limitations owe their effect 
either to the learning of uses, or of trusts, or of 
executory devises, as far as these limitations 
are to have effect, in derogation or abridgment 
of an estate previously limited. 

As tenant in tail may bar the estate tail, 
and when he can suffer a common recovery, 
all remainders expectant on his estate, the law 
allows of limitations by way of remainder after 
the failure of issue, or more correctly speaking, 

(a) Fearne 306. (h) Ibid. 315, 

(h b) See BuUer'h Feafne 4123, accord. 
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after the determination of an estate-tail ; being 
an estate which may continue till the failure of 
issue, general or special; for as the estate- 
tail and the remainder may be barred, there is 
no danger of a perpetuity. 

As a deduction from the same principles, 
the law, as applied to executory devises, shift- 
ing uses, and corresponding trusts, admits of 
any limitations, to take effect in derogation 
and abridgment of an estate-tail, without 
regard to tiie time at which these limitations 
are to operate (c). As these collateral limi- 
tations may be barred by the recovery of 
tenant in tail, the danger of a perpetuity is 
avoided. 

Thus, as to executory devises, shifting uses, 
and corresponding trusts, a limitation to Ay 
and the heirs of his body, remainder to B 
in fee; and if at any time A or the heirs of 
his body shall succeed to a particular farm, 
then the estate of A shall cease, and the lands 
shall remain to J3, or to D and his heirs, in tail, 
or in fee, is a good limitation, either by way 
of executory devise, or springing use, or cor- 
responding trust, though it be not to take effect 
within the limited period prescribed by the 
rules against perpetuities. The reason of the 
decision is, the limitation over is subordinate 
to an -estate-tail, and may he barred by a 

(e) NicMk ▼. Sh^ffiddf 3 Bro. Ch. Cm. si 5. 
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common recovery suffered by the tenant ia 
tail. 

It is also observable, that a limitaion by 
way of executory devise, or shifting use, or 
corresponding trust, may be good as to one 
estate, and void as to another estate.* 

Thus the limitation may be good while the 
estate-tail is in continuance, and void when the 
remainder in fee is liberated from the prior 
estate^tail. As the gift may be barred by the 
owner of one estate, and therefore, has no 
tendency to a perpetuity, it is good ; but as 
it cannot be barred after the determination or 
failure of the estate-tail, 4t then has^ a.tendency 
to a'perpetuity, and- will be Void.' ' 

For these reasoite^ itseem^ thatthci^ common 
power of sale eaid exchange initiarnage ^ttle*< 
ments and trills, . though - not prescribed to 
be exercised witiiift a-givbn p^^od, is ' godd 
as to the estati^ for ti^, ' because, as to > ^them 
the powet fdU^ wi^n'^tiwe limited iperiod^;. and 
also as to estibtei^tail;'ft>ed&dse th6|Miwertlisfy ht 
barred by ahiy «ihilht id tml; «ik1 is void as; to 
the remainder oi^ ¥e\^^i*sibn in fee, whenriljifalk 
into pbssessicinv or ^ discharged' ftohi < the (eatatssH 
tail; Ho tikt th6 power ^Vill ^i^tvll6tl'th^pa^ 
ticular estates, p^i-hkp^ - "whett ' the>^states^taiH 
shall ^eteriMDe. l/his poirtt • r*^uire» • «ry 
mimrte ihVertiigatiori. • ^ ■ ' ' i' ' ^ ' * - i • 

* Tbert ia not any decision to tliis ofTect. 
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In these observations, it is assumed, that the 
power is given to be exercised indefinitely, and 
not to be exercisable within a circumscribed 
and limited period, falling within the rule 
against perpetuities. 

But some doubts having been entertained by 
eminent men, and among them Mr. l^tamtj 
whether such a power, if indefinite in point of 
time, would be good, they sometimes added a 
restriction to this power^ requiring that the 
power should be exercised during lives in being, 
and twenty-one years from that period. 

With the exception which has been noticed, 
the rule against perpetuities requires that every 
limitation by way of executory devise, or spring* 
ing or shifting use, or trusts of a corresponding 
nature, should be so limited that it may take 
effect in interest, within the period of a life or 
lives in being twenty-one years, and the time 
of gestation ; and this period of gestation is 
now extended to the commencement, as well as 
the determination, of the period (dj • 

This rule is adapted to the nature and power 
of alienation, conferred by limitations of the 
common and ordinary form usually intro* 
dac^d into settlements; and under which 
tha; landa may be. limitod to^ £>r life, re- 
mamder«to .trusteed, during his Jife> remainder 
to his first and other sons in tail, with feoiainders 
over ; so that the power of alienation may be 

' • . . ■ 

Cd) Long y. BUMU^ 7 Tern Rtp. 100. 
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suspended during the life of A; or daring 
several lives, if there are several tenants for 
life, and till the first son of A shall be of the 
age of twenty-one years; and as this first son 
may be in ventre sa m^e^ at the death of his 
father, the power may be also suspended 
during the period of gestation, in addition to 
the term of twenty-one years ; and the law, as 
already observed, also allows of two periods of 
gestation, one at the commencement, the other 
at the end, of the term (e) 

The deductions from tUs rule are, 

Ist, An interest limited to commence on the 
indefinite failure of issue of A^ as a substantive 
and iodftpendent limitation, is void, as too 
remote in its creation, and as transgressing the 
period allowed by law. 

But a limitation on the failure of the issue 
of ^, to whom an estate-tail is given, or in case 
Ay the testator's heir, shall die without issue, 
will be good, as a remainder expectant on an 
estate-tail. 

in the latter instance, an estate-tail will be 
raised to the heir by implication and con- 
struction of law. 

And mmoebmm the effect of the limitation 
over will be to abrid^ the prior interest, and 
to convert it into an estate-tail. In this mode 
the limitation over will be good, as a devise to 
A and lus heirs fi>rarer; and if he dutU die 

{ej Long ▼. BheMh 7 X^W A«r MO. 
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\eithout heirs of his body, or without issue, to 
B in fee ; for A has merely an estate-tail. 

So if a devise be to A and his heirs for ever; 
and if he shall die without heirs, then to B 
in fee, this devise, though, generally speaking, 
void, as too remote, will be good if B should 
be in the line of succession to A, and inheritable 
to him (ej^ or A should be a denizen (fj, or a 
bastard ; so that the word heirs must (to render 
the limitations consistent,) be construed as used 
in the sense of the words * heirs of the body;' 
and consequently create an estate-tail. • 

This exception, however, is not admissible in 
reference to leasehold or personal estates, unless 
the interests are in their nature circumscribed 
in duration by lives (gj . 

So if B has an estate-tail, with remainder or 
reversion in fee ,to C, and C devises the lands 
to A J from and after the failure of the issue 
inheritable . to the estate of B, this will be a 
good and present devise of the remainder or 
reversion in fee ; because the words of limita- 
tion do, in reference to and as connected with 
the prior estate, merely designate the time at 
which the estate is to commence in possession ; 
i)pt to the time at whicb it ii& to* commence in 

(e J Parker y. Thacker, 3 Lev. 70 ; and ^i&&^ on Estates, 
chap. Tail. 

(/J 3Bulfitr. 195; 3 Leon 111, arg. 
- CgJ Cgtkm T. Heathy i-Riril." Abr* 61 3 ; Oakes v. Chalfont, 
Pdiexf. 38; King V. Cottanp a P. W. 608; Roe v. Jefftry^ 7 Term 
Bep. 596 ; Boe v. Upifi^ 1 TMftJtep^ ^^ 3 Adc 44^^. 

VOL. 11. M 
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interest (g a). In effect they pmss the knmediate 
reversion or remainder. Bat in this caae^ the 
time marked by the particular limitation must, 
in termS) or in soand construction, be that 
precise time which will cause a detenadiiiatioD 
of the prior estates (hj. For if the prior 
estate is to determine on the failure of issue 
male^ or on the failure of the issue by a par- 
ticular woman, or on die fiiilur^ of issue 
generally, and the limitation in question is 
independent of that event, it wili be con- 
sidered as a substantive and independent 
gift, and therefore too lemote (i)>* 

So if a limitation by way of executoiy devise^ 
or shifting use^ be merely ybr Hfty it cannot be 
too remote; since in the nature of the case it 
must fail or take effect within a reasonable 
period, viz. a life in being (k). 

So if, from the nature of the property, the 
interest cannot be too remote, a limitation 
over will be good in whatever words it shall* 
be expressed. 

Thus, if A has an estate for three lives, or 
for years determinable on the death of three 
persons, or for three lives and twenty-one years, 
as in the Liverpool leases ; every limitation of 
this interest by way of executory devise or 

(ga) Badger v. Lloyd y i Lord Raym. 523. 
(h) Tenny v, Agar^ 12 East 253. 
(i) Lady Lanesborough v. Fom:, cases Temp. Talb. 26*2. 
CkJ Roe V. Jrffiary^ 7 Term Hep, 596, and cases cited at 
(g) p. iGi. 
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trust, or ^ to thfe freehold interest, by way of 
shifting use, will be good; and even though 
ih^e exist a right of renewal, or a tenant-right, 
the hmitatioa will not, on account of the right 
of renewal, or on account of the tenant-right, 
be too remote, and therefore void. At least, 
such was the opinion of the judges on the 
argument oi Mogg y. Mogg(l)y though the 
paint cannot be considered as fully and 
d^iberately decided. 

A limitation which is to wait for effect for 
any period which may not happen within a life 
or lives in being, twenty-one year^, and .the 
time af gestation, is also too remote, ^nd on 
that account void. 

Thus, under a devise to ^ for life, ireinainder 
to his unborn son in fee ; and if spch unborn son 
i^hall die under the age of twenty-five yep.rs, 
to C in fee (m)^ the giftto C is void. 

So a devise to the first son of A {fi(^V having 
any son,) who shall be in priesits orders, i^ 
also void; for no one can be in priests orders 
by the ecclesiastical laws of this country till he 
shall be twenty -four (n). 

For in one case the lihiitation ^might be 
suspended from giving a vested interest for 
twertty-five yeaxs beyond a life in being ; and 

(l) 1 M errivale, 654. . . * 

(m) J^cky^floffrri, A^iio\.A^j^, 3lkwr^HiS. I Dl.Rep,42S, 

(%) FrBtit9r^,Bp. (fBath und WelU, 1 H. Black, 358. 

M 2 
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in the other case, for twenty -four years beyond 
a life in being, and is therefore too remote. 

In a case from the court of chancery (o)^ 
and not reported, a person had a power of 
appointment in favour of his children. He 
made a will in exercise of his power. He ap- 
pointed an aliquot part of the lands to his son 
in fee, and the other parts to his daughters in 
fee ; and he added a proviso, that the aforesaid 
directions, &c. were upon the express con- 
dition, that, as to the marriage of his children, 
he directed that the same should be with the 
privity of his trustees, &c. And in case his 
son Edward should marry without such consent 
as aforesaid, before he attained his age of 
twenty-five years, then he should only be 
entitled to and receive his share, &c. for his 
own use, &c. for his natural Ufe only, and to 
the issue of his body lawfully begottien, in such 
shares and proportions as he should by will or 
deed direct and appoint. 

The judges \_MansJieldj Heathy Lawrence^ and 
ChambrCj] in answer to the question. What estate 
did the plaintiff Edward Salter Busby ^ namely 
the son (who married before his age of twenty- 
five years without the privity and consent of 
the trustees,) take in one undivided third part 
of the messuages, lands, and hereditaments in 
the pleadings mentioned, under the power of 
appointment contained in the indentures of lease 

Co) Of the name of Busbj/ v. Salter, and otheri. 
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and re-lease of the 19th and 20th January 1 770^ 
(being the settlement containing the powerj 
and the will of the said Henry Busby ^ the (donee 
of the power, dated 27th November 1788?) 
certified, that the plaintiff, Edward S. Busby, 
took an estate in fee in one undivided third 
part of the messuages, lands, and hereditaments 
in the pleadings mentioned, under the power 
of appointment contained in the indentures of 
lease and re-lease of the 19th and 20th January 
1770, and the will of Henry Busby. The cer- 
tificate is dated 27th November- 1788. 

This certificate must have been grounded on 
the principle, that such a limitation in the 
deed creating the power would have been too 
remote; and therefore was too remote in the 
will, as an appointment in exercise of the 
power. 

To guard against the possible mischief and 
inconvenience of a departure from the rules 
of the common law, by allowing a suspension 
of the right and power of absolute alienation 
of the fee-8ini{Jie> several rules,, treated as 
rules against perpetuities^ have been adopted by 
the courts by way of regulation, fixing the limits 
to executory devises, springing and shifting 
uses, and trusts of a similar nature. 

A gift, or trust, which limits successive 
life-estates to persons unborn, and to their 
descendants, is too remote; because it has a 
tendency to a perpetuity, by suspending the 

m3 
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ownership of the inheritance in property held 
for an estate of inheritance ; and the absolute 
interest in other property, for an unreasonable 
period. 

But in some cases, as in will^, and perhaps 
in trusts of the executory kind, the courts will, 
on the foundation of the general intention, 
construe the gift to the children to be part of 
the gift to the parent, and give him an estate* 
tail, corresponding, in measure and extent, with 
the gift to his issue (p)'^ 

Formerly it was understood that a perscm 
Unborn was incapable of taking an estate for 
life. 

It is now agreed that a person of this 
description may take such estate ; but all 
limitations over to descendants of such per- 
son, as purchasers, are too remote, and for 
that reason void ; unless the intended words 
oi purchase can, by the doctrine o{ cy prt$y 
be construed as words of limitation, or the 
nature of liie interest excludes the danger of 
a perpetuity. 

But the doctrine of cy pre$ id hot admitted 

(p) HumierSKfn r, Humierstaft^ i Peere Wms. 53$ ; Hopkim 
V. Hopkinsy 1 Atk. ^S; Hudm v. iiucki» 2 Yes. 568; S^^enm^^* 
Duke ofMarlboroughf 5 Bro. Pari. Ca. 593 ; Chapman v. Browtif 
3 Burr. 1626; Robinson v. Hardcastle, and others, a Term 
Rep. 241 ; Nichd v. Nkhol, a Black. Rep. 1159; SamerxfiUe r. 
L^hdridgey 6 Tenn Rep. 313; Seaxidardy. WUlock, j; fiast 198; 
Ilajfes V, Ford, 3 Black. Rep. J[qo ; PiU y, Jackson^ a Bro. 
Ch. Ca. 51* 
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itk ivowtations by deed of the legal estate, nor 
in limitations even in wills of leasehold or per- 
^nal estate (q) . 

Nor is the doctrine of cy pres applicable 
\yben there is a ^' single intention^'' as distin- 
guished from a general intention. 

The case of a singh inteniion is exemplified 
in the instance of a gift (r) to A for life, and 
after him^ to his eldest or any other son after 
him for life, and after him, to as many of his 
descendants (issue) as shall be heirs of his or 
their bodies down to the tenth generation, 
during their natural lives. But it seems to 
have escaped the judges, that there may be an 
estate-4:ail of a limited nature ; an estate de- 
scendible to heirs of the body for one degree, 
or in the first line of succession only. 

Also, if from the nature of the interest, the 
successive limitations for life are to have effect 
within lives in being, and twenty-one years, 
they will be good although the issue of persons 
unborn are to have lif^ interests. 

Several other propositions must be advanced 
to understand the rule with aJl its qualifica- 
tions : 

1st, A limitation to the unborn child >of a 
person in being is good, whenever the estate 

C^J Somerville v. Lethhridge, 6 Term Rep* ^13. 
(r) Seavoard v. fVUloci, sEait 198. 

M 4 
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limited to the child is for his life, or gives him' 
an estate of inheritance (sj. 

A Hmitation to a grandchild, or more remote 
issue, is good, if there be a provision that the 
child shall be born within the time limited by 
the rule against perpetuities (tj . 

3dly, A limitation to a person unborn, with 
{^uj superadded limitations to his first and other 
sons, is good, so far as relates to the child, apd 
void, as to his sons, as purchasers ; and all 
limitations over are too remote, unless the child 
be tenant in tail under the doctrine of cy pres^ 

4thly, The time of computation in deeds is 
from the execution, and in wills, from the death 
of the testator. 

5thly, Estates for life, created in favour of 
persons to be the children of successive genera- 
tions, is void as to those who will not neces- 
sarily be born within the period prescribed, 
against perpetuities (x). 

6thly, There appears to be reason for 
a difference between remainders, executory 
devises, and springing uses ; for a remainder 
after an estate for life to the unborn children 
of an unborn person, may be good, provided 
the common ancestor take no estate ; since 

Cs) Blandford v. ThacleereU, 2 Ves. jun. 338, 3 Term Rep. 87 ; 
Adams v. Adams, Cowp. 657; 2 Ves. jun, 366; Brudendl y^ 
Elwesy 1 East 442 ; 7 Ves. 382. 

(t) 2 Ves. jun. 366. 

(u) Adams v. Adams, Cowp. 657. 

(x) Humberston Y. Humberston, 1 P.W.332. 
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as a remainder it must vest or fail of effect 
within the time limited by the rule against 
perpetuities (y). 

7thly, In deeds, all the ulterior limitations 
which are remote beyond the period allowed 
by law, are void (z). 

8thly, In wills to answer the general inten- 
tention, the parent, who is the stock of the 
intended succession, and to whom an estate for 
life is limited, will take an estate-tail, corres- 
ponding with the limitations to his children 
and their issue, unless chattel interests in the 
nature of estates for life are limited (b). 

Pthly, And a power to suspend the right of 
enjoyment by a person unborn till twenty-five 
is void (c). 

lOthly, So is a power to trustees to revoke 
estates tail limited to persons unborn, and on 
their births to limit to them estates for life, 
with remainders to their children (c). 

llthly, A power to appoint in favour of 
grandchildren, or issue, will be good, though 
they are not directed to be born within a 
limited time, so as the pferson exercising the 

r^^^ 4Vei.ju11.681. 

(z) RouUedge v. Dorrely 3 Ves. jun. 356 ; Adams v. Adams, 
Cowp. 657 ; BrudeneU v. Etxtxij 1 East 44a. 

(a) Humbtrston v. Humbersknu 

(h) Samerville v. Lethbridge, 6 Term Rqh a 1 3. 

(c) Holford and Lade,- Ambl. 479 ; Spencer v. Duke of 
Marlborough, 5 Bro. Pai^. Ca. 59a. 
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power appoints to persons capable of taking 
within the rule against perpetuities (djL 

12thly, But an actual limitation to the grandi- 
children, or issue, being the unborn issue of a 
child not in being, would, without such restric- 
tion, be void (e). 

ISthly, It should seem that estates may be 
limited to the unborn child of an unborn child, 
if the child in the first degree take a special 
estate-tail, since there is not any danger of a 
J>erpetuity (f). 

"Hiough a limitation over, after, and eicpectant 
on 5 a limitation which is too remote, is, generally, 
for that reason, void ; yet, if in express terms the 
limitatioii over is to- take effect, or to fail within 
a time to fall within the rule against perpetuities, 
liie limitation over will be good (g) . 

The next rule is, that whenever one limita* 
tion by way of executory devise, or shifting 
or springing use, is too remote, all other limita^ 
tions, as far as they are made by way of 
remainder, and expectant on . that interest, are 
also too remote, and therefore void. 

Thns, if a limitation be to one for life, re* 
mainder to his first son unborn, for ever ; and 
if such son should die under the age of twenty- 
five years, then to JB in tail, remainder to A 

(d) Hockley t. Matobey^ I Ves. jun. 150 ; Routledger. D&rrell, 
2 Ves. jun. 357. 

(e) 2 VcR. Jan. 357 ; Baldmn v. Karoer, -*— Ccmf. sog* 

(f) Nichol V. Sheffidd, a Bro. Glu Ob. 815. 
CgJ Crompe v. Barrow , 4 Ves. jun. 68 1. 
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40T life, with remainders over, this liimtation 
to B is too remote; ^nd, as a consequence, tk» 
g^t to A 9 and all the remainders expectant 
tfaereon, are also too remote. 

But «ome limitaJtions are ^th a double 
aspect : they are to take effect eitiier leKpressly, 
'df by oQQstruetioin of law, on each or either of 
two events ; and such limitations may be good 
pfli one event, though they are too remote in 
the other event. 

Thus, if a term for years be bequeathed to 
A for life, and after his deatfti to ki« first and 
otbar 60B6 uabom,. successively, and the heirs 
of their bodies ; and on failure of such issue td 
S for life^ and afiter his death to his first and 
other sons ^ucceasively, and the heirs of their 
bodies, these limitations to B, and his first and 
ot^ker sons, as depending on, aod to take effect, 
^fter the failure of the estates of the first and 
other sons of ji, (being merdy chattel interests^ 
aad consequently not creating esita«es*tail) eve 
too Wffiote, tmd tfaerefofm void. 

But the law fcomeing that there may not be 
any child of :A^ considera the limitation to 
By «nd his first and otjier soos, at mtended to 
tal» ^effect, ta the evont that tbetfe should not 
b^ any /cMiid.of A ; and it construes the >limi«a- 
tioiis in the saime manner as if permod in tb^se 
terms ; and the limitation is good in tliB alter-* 
aaUw, that there-slmil'not beobitd of^. [See 
Tracts on Cross-Remainders, in the oteip on 
Contingencies, with double ^sfiact.] 
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The like conclusion would be drawn if the 
limitation had been in express terms to operate 
on either of two contingencies ; and it were 
not too remote in one of these contingencies, 
though it were void as being too remote in 
another of them. 

Another rule respecting these executory or 
future limitations, is, that a limitation which 
is too remote in its creation, cannot become 
good, even although the event should happen 
in the life-time of the testator, or within any 
other period (h). 

Another rule is, that a hmitation by way of 
gift to A^ with a separate gift to the heirs of 
his body, under which they would take by way 
of limitation or descent, cannot, by the death 
of A in the life-time of the testator, convert 
the words, * heirs of his body,' into words 
of purchase (i). But a limitation, originally 
made by way of contingent remainder, as to 
A for life, remainder to the first and other sons 
unborn of JB in tail, and which, from a change 
of circumstances in the life-time of the testator; 
as the death of -4, before the birth of a son 
to B, cannot have effect, as a remainder, tnay 
have effect as an executory devise. "But a 
limitation once operating as a contihgeht * re- 
mainder, can never, after the death of a t^tator, 
be changed into an executory devise. 

But a limitation, originally taking 'effect as 

(h) Brett v. Satobridge, et ai. 4 Bro. Par. Cm. 244. 
(ij Hodgson ▼. AmBrose, I Dougl. 337. 
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an executory devise, may, by a change of cir-' 
cumstances, become a contingent remainder, as 
to A (from and after next Michaelmas) for hfe, 
remainder to his first and other sons in tail; 

Till Michaelmas the gift operates by execu- 
tory devise. After Michaelmas, and when the 
estate of A is vested, provided it does vest, the 
interest of the first son will be a remainder either 
vested or contingent. 

In this place also, it must be observed, that 
if an estate held for lives be limited by way of 
strict settlement, and by way of entail, for it 
cannot, in strict propriety, be entailed ; as to .^ 
for life ; and after his death to his first and 
other sons, and the heirs of their bodies ; these 
limitations partake of the nature of remainders ; 
and the quasi tenant in tail may, by surrender, 
lease and re-lease, fine sur concessit^ and it 
jshould seem, (but this is doubtful) (k)^ even 
by devise, bar the right of his issue, and those 
in remainder. 

A person who has a quad estate-tail in 
chattel-real or personal estate, is considered as 
the absolute owner, if the limitation over be to 
take eflfect on an indefinite failure of his issue. 
But if the limitation over be on an event which 
may happen within the period limited by the 
rule against perpetuities, this limitation over 
will be good, and cannot, be defeated by any 
act of the owner under the prior limitation, 
except such act is the event, or one of the 

(k) 1 Vol, p. 402. 
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erenta^ by which the limitation ovm is t<» be 
defeated, or fail of effect. 

Sometimes leasehold and personal estntes are 
settled, by way of reference to uses in strict set- 
tkment of real estate, or as heir-looms to go with 
the real estate, as £ir the rules of law and ^uity 
will permit. The first tenant in tail (I) will 
have an absolute interest on his births exeept 
there be words which give to a court of equity 
die power of modifying the trust (mjf wd of 
suspending the right to an abisolute interest, un«- 
less the tenant in tail shall attain twenty-one. 

It is settled, that when the quasi tenant in^ 
t«tl of an estate for lives is seised in possession, 
he may bar his issue and the remaindei^ ; axid 
it should seem he may do this even when his 
estate is a remaiiider, after a prior life-eistate.^ 
Hiifi .was the opinion of Lord Ahmnley. Sut 
there are respectable opinions doubting this- 
point. 

This power of alienation was probably allowed 
originally with a view :to cases in which tlwre 
existed a tenant-right, .so that there night hav<8« 
been a perpetuii^y ^ uideai^ there were sc»ne itiesin^ 
of barring the hmitatioas orer. 



\ *■ 



3dly, Ab to Trusts for Acomnukaim. 

Until tlK5 statute of 39 arid '40 Geo. IIL c. 98; 
TMCusem's^ct^the p^rtod prescribed fbr trusti 

Ch Foteyv. BumeU, Cowp, 435,' 1 Bro. Ch. Cas. 274. 
fwij Du^e of Newcastle v. Clinion ; a Ves. juiu 387 ; la Ve* 
318. 
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fcrr ftccumulatioti w» the same as that b;f 
which executory deyises and shifting uses were 
ttegulated. But now by the statute of 39 and 
40 Geo. IIL c. 989 intituled, '^ an act to restrain 
f^ trusts and directions in deeds or wilts, 
irtkercby the profits or produce of real or per- 
gonal estate shall be accumulated, and the 
beneficial enjoyment thereof postponed beyond 
the time therein limited," and which received 
the royal assent on 29th July 1800. 

After reciting that it was expedient that all 
^positions of real or personal estates, whereby 
the profits and produce thereof were directed 
to be accumulated, and the beneficial enjoy- 
ment thereof should be postponed, should be 
made subject to the restrictions thereinafter 
contained. 

It was enacted, that no person or persons* 
should, after the passing of that act, by any 
deed or deeds, surrender or surrenders, will, 
codicil, or otherwise, howsoever, settle or dis- 
pose of any real or personal property, so and 
in such manner that the rents, issues, profits, 
or produce thereof, should be wholly or partially 
accumulated for any longer term than the- life 
or lives of any such grantor or grantors, settler 
or settlors, or the term of twenty-one years 
from the death of any such grantor, settler, 
devisor, or testator ; or during the minority oi' 
respective minorities of any person or persons 
who should be living, or in ventre sa mere^ at 
the time of tlie death of such grantor, devisor. 
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or testator ; or during the minority or respec 
tive minorities only of any person or persons 
who under the uses or trusts of the deed, 
surrender, will, or other assurances directing 
such accumulations, would for the time being, 
if of full age, be entitled unto the rents, issues 
9tnd profits, or the interest, dividends, or annual 
produce, so directed to be accumulated ; and 
in ^e very case, where any accumulation should 
be dijeected otherwise than as aforesaid, such 
dioeGtion should be null and void ; and the 
Tflpts,: issues, .profits and produce of such pro- 
'P^ity^ so directed to be accumulated, should, 
so Jpo^ as tjiie same should be directed to be 
.awM^nlat^ contrary to the provisions of that 
^act» go to ^ and be received by such person or 
{)e<siOxis as would have been entitled thereto, if 
su^lLacpuiaulationihad not been directed. 

With a |)i^9yisd, (sea 3,) that nothing in that 
act, cpti^#|ied^liOQld^.«eL tend to any provision 
for payment ^jd^tttsiof any' grantor, settler or 
devisor, or othari pMMti or persons ; or to any 
provisio||^ fiM^K.rai^g ^ortitm ibr any child 
or,alvtklfWx^:#SaftyigfiaiMH^ settler or deVisor; 
or, any chAdrjW ditldlMli 5yf aAy pjerson taiMng 
wy iQltoiysfc.*a»tfawi;;aiiy nK^ conve^dnfc^, settle- 
m^fi. m dtcMS* )^a)ix m ^ mj- direction touch/fig 
tt^^|Mradiiw^a£fta|flMf tir W9b& updh any lands 
or, tupwiaiiftMi bat^ait fiM'sueh p!t)f{l^o)iS knd 
Hirjiptiimi skunild aMbiai^ tie nm^ tiM gf^n 
aa if tfcitt a^t had mt^psmi. ^' '^:;" " ^[^ 
..¥&tka-iBitli^=|>ro^«o,.(8ec..»,)'^t!iift notVlSSg^ 

.*■«*■ 
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in that act contained should extend to any 
disposition respecting heritable property within 
that part of Great Britain called Scotland « 

And a further proviso, (sect. 4,) that the 
restrictions in that act contained should take 
effect, and be in force, with respect to wills and 
tenements made and executed before the passing 
of the act, in such cases only where the devisor 
or testator should be living, and of sound and 
disposing mind, after the expiration of twelve 
calendar months from the passing of that act* 

To understand this act properly, it will be 
necessary to advert to the learning concerning 
executory devises, future uses, and fiiiure trunts ; 
and the rules established against perpetuities, 
for the purpose of prescribing the boundaries 
within which these executory devises, future 
uses, and future trusts, must be confined. 

The general rule, aft has been shown, is, that 
any limitation may be made by way of executory 
devise, &c. so as the same be to take eiiect 
within a life or lii^es m beings including among 
those lives childraft tkin io vmire m mircf and 
t^eoty^otke yMiv beyomd^ the lieatk of such 
life or lives^ Md Ibe taae of gmlatio a ; so as to 
allow ibf ^ kifik of* ckUd ia wmlrtmmire. 
In shorty thb mit ^g mmt yup t tustiM m §nmed 
from M al w itny «» i wHitwifn Ui aade «i wmt* 
m^ m wlwli tkft dHAdmm of ibo rnmrn^ 

vofc. n. K 




ti0 :$ia$viirtM' of tJoMS persom made teoanto (ot 

i ) i lU^Jderi tthis^ ifale pre^cribiog the bcmndftmif 
t(^litaiiti6ao8 bjy^ €keQtitciry\^deviae^ it ^m in 
thst^sMvirer 06 theiowoer of tfa^* estate to wsfnend^ 
Bitt mi}|^ tha io^jnecship ! of i the litttieratnoc^ for 
fb'i^jlirmtbd^ fcimey ; but / dbsio ito^«a8^eikd the right 
tb(fdUle'^inflsi^medittbnle^3^1llfint|. so m Xo ac- 
cumulate the iitedmei; ^ndK^dd ^ it ^ to' the. prii>« 
CApali:j^d;idEu» a^graicidiflfbthQi fetn^tKay isftt^ of 
tlp^bfemil^Miiti ^diiitoexpeiiM ofi !fite ipreseAt 
Sitoqmtaoi^:and^tt^ei}h^^ the itw^. m t}%ie^ 1^0^ 

Availing Hin»lf-T€ifrrtU3Lint)l9bti^F^/7^ 

£Md^)Ob jbhe JAtesncif eli?hk^d0n3)rtai4'iall]i>i^ 
gifeni^floni^M^m itojhi*4if€h^i8i^,'fW; fbould 
ba Uvingj0l/:h» dwtfej^flf thbnv]bjHf^|«e*jW 
i?ij^, (6* 9a^:mevn^ jto be ^ coM^rvM^n ^0f 
hifi witt^) a^rtberpeiiod dwiittg^ which thei 10^09^ 
of his immense pnSperty should jQpCOUmttll^^ 
for tte ^bwie^t t^ L^cSte b|»ii0hes .of ..tU^nl^s- 
p^i^tiw^ famiKwijDfr.fe»n9^ns> wh^ aj th«>i«ii4 
of Jth«iti periaii^ ;9heNi^ I a^awai: ihe df^^riAtioti 

o^tbft beifii;. m»kipfoft^jj>Q5pf^tise fhft^Jie* of 
thpse^soa^; thup /^vidiiQg ^ pfiopwty rinto 
threfe parfe^.aird giying^ ojje .third, paff* 4P^^ <he 

The calculation is, rXh^t thifi^ pejfi^;pC 'ftf^- 
mulation will continue f(fff^^^^ftjf^^nffo\^jfAy. 
eighty years; and if it ^bwld .t^pp^Pi tl^ythe 
person then answering the requisite descrip^W 
should be an ini^nt* 4^he accumulation would 
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tiecesaarily continue till that person shall be 
adult, and this may be -for another period of 
twenty-one years ; so lliat if thi^ evedt Should 
happen, every 100/. ^f the fortune of Mr. Thel^ 
lusson will, at the end of a century, be inen^sed 
an hundred fold; and during' aU^<that'tni[n^ the 
increase will be witbdrawti from aiLtheruiefiil 
purposes of comineree -; and tlie^r^tof ^dbso^ 
iute alienation will foe' suspended;' ^^^ • ^tf.lia.f 

This will being OGAisvA^ 
die rule of kw, and a 'C^nmvsAfte*dim^d ^ 
principle, though it ktpt'miimnijta.k^^ 
act in question was passed '^tfe^'^iT^cAScilidil 
against attempts of ar^'i^mnar n«ttnn{. rr^.^/A 

It must be obseried'y that^i^^»bt doei)ME| 
in any manner «ifebt'^thaiilruk»ri!ftp]^t»ig^ 
settlement of ^ prof^l^^ asffpWpenryij o# 
the prmcipi«' itiMlfr 'h^t^>Meii^ 1^ 
the e^iteiit > t^ ^it^i>ili«'oiti6d 

iia^e <l^)k!^l 'aQ ^ «<M)4«kf6h 4«t«0, ikeois ^)t»)# 

cteatang a trust for aecumulkiel<fil$>fWl€ol|HlilMl 
mm^'^^m^per\6Af'4itaf'i' cioiii-AiniiVi -^liT 

xl^^J^lJ PamqtiJifehtShikk*!' 'j'<edtS«ffdai'-'hi*.^^ttt 
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5d\yr During the inrii0rit;(jr- - of any persoir 
Ut'ihg at his death, 'orik&avfvmtrfsa.tifih'e. 
.4thly, Dunng the . mtnority . pf any. person 
'' who for th^ timfe' being ^wfl^ld . be eatkled to 

''-' "Isf, Hei^' at'libtt'^ to- ft^% <uiy ppei or 
' ihVSre ofl!hese'|MnQiief6tr£th&,pW|rp9se , of. accu- 
mulation ; or he raay^idopln^^^ tof thein, if 
such-' be 1ii»i»WMhy)tei%l)^Jit:WiS9JC»yeji»enpe. is 
avoided by these different restricflp^^^. ju?x»' in 
tlfe-'-^F^- ^ahe(/i^ijiiet'(p^yiHEpul^;.fffstrain 
<^"a2^niatl''<rtebf>«rfvingoflw%'}i§fl^Hfl^, o?^?)^^ of 
^^f^)<?ftffc^it§a!hirin84ji»jife^rij ni o-(^-^i^:t] 

^■-•%eiKjM«fcfyeaisAeyliiJw#Q»h4» ^f^ %,the 

''^'lBnly^p6rii»*1rtIie^£wakbe^!(»^M*i^I^f|l«^?i^dJ^ 

•jel<^ctfti«^iMb;obilfeftlwb p«ffH>4>(^?P(^>/^%)]^ave 

been allowed merely,9*ft e^f^; |Kf%y„|^ en- 

"' ^ !tfei»%'i«rt«(rqfe»:jgi»togiK<^;/MVj V^nf ^ j rather 

'/»fhari^» i«»?iiddiltioa9i^W«ptipo,ftft^flptypg a 

' •" 'd^€mmofp,niili^re^ "l^Wii^l > oj; / ,aQi5UfDi^jfttion 

">^ dlfrih^:tlKe iftnsbtejMsiQdJ 9^ rAHSOfig!^) tlflPi'^^^ 

niTjjf ia^ift ^Nan iibfeift^jBiiiNl •«?««&< )»^il9feSning 

""^>tlW W^t^J^Ufalte(te^>)?« Jr„l ..,io>7i.q JOI 

->> ;■'^'8dl^(^5Che^M^hfr«j»wfalQf*)^N)l^1<)^I^i the 
"X'toiiiority 4«i(ibDud^<l;>o9i>;li^«u)dc&fn>th{||^^ the 
ttGiibor haalpiihdAiBiiefictdlJo^fWf^ipi^;^^^ 
&tt^«tei*rosflfan hsvt^j iwn^o^HV'Yfj^f^jipam- 

^- ''iMlkiMs^-Jweokhdcsiiiitelatft t^riog tl)^ ^i^ty ; 

' * v^ (hae )wv move is iicmi Ibj^ii^tixp^JhRnder 
this power of a^cupiulation, than would be 
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nJone under the rules of law, if such power of 
accumul^tioh ww denied to him. 

' Buta* thia proviwon may be made as well 
*durttig'the minority' of a stranger, as during the 
miiiotrty of aiiy jiersonto whom the property is 
limited, it is considered, with reference to a 
stranger, ni^frely $s aa alternate or concurrent 
right! to'^tha* of %CM3umuIafeing- for a direct 
period of twcfnty Mine r years.; sincft, if jbjjth 
periods 'w^¥^^iiani<ki^£they ineee^sarily, n^st be 

Concuf reht^' ' • Z^' ii'sryh.b :y -n y ' '- " • • 

pnh6i^e - A^^ ^ '■ fsfiheiy . < fyid^fdit^^pv^ is , no 

difierence in th&'^(yi(j[)fSfxVdaion9iie]^|M;,,;that 

' t>iief i^i^iUl^'tthtf'fiSiSioti^ tofiiA pd^lbQvbving at 

' afte^w^dii'b^Mf eiaItl^(io;4Jb0i]9^lAtfb Ai;* 

='1%e{fottfep%h^8 l^y\loiO(tt ii'yf/olh; ,1.-.,} 

^^"'6ff^U* d^bcrj<^f 98n^iqt^nipei)9M«|.;i,and 
/W tiJ^^'t*<[ii(Hn<^ ^'^t^^s^^uaAsmhanm^t, for 

for persons not asceflldhedp'di/gMeiiJ^Q io|9ome 

fd-a^it^ltPi^kidiaygefbfiihetia&l^t^iQ^ing t« 

i!be{fii'kld^'^u»(^aOe8 ilh^iiaolbnie ipiih#bftnnel 

"W'^m'^-miJ^fikw\w9k}mikkuil ao^t 4ih«t in 

' ''^cV^'^msum iifgrT«a tQiilhe9crt)}li$9f», lyliicln 

t'^Wfiff ^ gi^'iffiiia^ii«(ttiei>hyii»7cpo««i»f|d. is 

^mVAV<b^^dilA Wfyk at aiera gimeo^-Kir my o£ 



182 ON titles: 

the femlly of the settler; and even mote 
beneficial than if it \f ere 90 given. 

2dly, To provisions for raising portions for 
any child or children of any grantor, &c. or of 
any person taking any interest under any such 
conveyance, &c. This exception seems to hare 
proceeded, in a great degree, on the same prin-- 
. xiple .as the former exception, with the addi- 
tion^il circumstance, that the nobility, &c. murt 
have disposed of their landed property to raise 
portions for their younger children, or the chil- 
dren of those for whom they were providing, . 
unless they were left at liberty to make this 
provision by a trust of accumulation ; but this 
exception admits of a latitude which may be 
productive, in a great degree, of all the in- 
conveniences which were felt or apprehended 
under the rules of the common law ; because by 
a will or settlement artfully prepared, every 
purpose aimed at by Mr. Tkellusson may be 
accomplished r 

Sdly, To provisions or directions touching 
the produce of timber or wood. 

This exeieptibh wbA probably added partly 
to encourage the gr6j¥th df timber ; but prin*^ 
cipally on the ground tha^ a long period cf 
time must elapse before timber can arrive at 
its maturity; also, that tiipber is considered by 
the generality of ownier^' of estates, merely as 
a ];dsQurQe for some p^i^ticular occasion ri^^ 
jwrovLsion ior the portibiik'bF chiWrtirt,^f6ir '^y- 
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ment of debts, arid the like, and not as a source of in- 
come ; so that any direction concerning timber, and 
circ"u nscribed within the rule against perpetuities^ can- 
not be considered as withdrawing from the owner for 
the time being, any part of the income of the estate. 

Besides, by the rules of the common law, as well as 
the Jaw of this day, the owner for the time being, unless 
he be the owner of the inheritance, has not any power 
over the timber, except for repairs, &c. unless that 
power be expressly given by the settlement, under 
which he becomes the owner for a limited time. 

In future, whenever a trust for accumulation shall be 
attempted, care should betaken to keep in view, the dif- 
ferent periods of limitation marked by the statute^ and, 
in the most explicit and definite terms, to steer -within 
the boundaries marked by the statute; and also to 
keep within the rule against perpetuities. An excess 
in the limits of tiraie* for accumulation will, in the 
whole or in part, render the trusts for accumulation 
void ; and any transgression of the rule against per- 
petuities will render M(»g^ itself void. But if 5et;era/ 
periods of accumulation are fitted, and they are dis- 
tinctly marked, some may be good, and the others void. 

It is now decided, that in a case falling within the 
statute the time of accumulation though entire, may be 
apportioned; so that part of the trust may be sus- 
tained, though part, as contrary to the statute, may be 
void (n). ^ 

In Southampton v. Marquis of'Hertfwd (o)y the 
whole trust for accumulation failed^ as contravening 
the rules of the common law. . 

And in Leake v. Robinsan (p)^ Sir W. Grants M. R, 
observed, '* Perhaps it might have been as well if the 
courts had originally held an executory devise trans- 
gressing the allowed limits, to be void only for the 
excess ; where that excess could, as in this case it can, 

(n) Griffith v. Verey 9 Ves. 127; Longdon v. Simson, 13 V^. ag^. 
(0) 2 Ves. and Beames 54. Phipps v. Kelybge, there cited. 
(p) 2 Merivale 389. 

VOL. 11. J^ N 4 
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be, dearly ascertained; but the law is otherwise 
settled^. In the construction of the act of parliament 
pawed after the Thellusson cause, I thought myself at 
liberty to hold that the trust of accumulation was void 
only far the excess beyond the period to which the act 
restmined ; and the Lord Chancellor afterwards ap- 
proved of my decision. But there the act introduced 
a restriction on a liberty antscedenftly enjoyed ; and 
therefore it was only to the extent of the excess that 
the prohibition was transgressed : whereas^ executory 
devise is itself an infringement on the rules of the 
common law, and is allowed only on condition of its 
not exceeding certain established limits. If the con- 
dition be violated the whole devise is held to be void"". 
In Marshall v. Holbmay^ before the Chancellor 
in June 181 8, the distinction between ibe several 
cases was urged to the court. That case is not yet 
reported ; nor indeed has the judgment been pro* 
nounced, though the Chancellor has, subject to re* 
conaideratton^ expressed his opinion. 

TeTuants of absolute Estates. 

The tenant of an absolute Eetate bas an interest 
which is not subject to any jcondition. The word ab* 
solute is a term for distinguishing his interest, from 
that of a person who has a contingent, executory, or 
conditional interest. And an interest, which originally 
was conditional or contingent, executory or defeasible, 
™^y> by ta perfarmanoe, or, as to veited interests, by 
a release of the condiiaoii^ or tbe like, eventually be* 
come absolute or indefea^ble* 

On Titles under Conditional Estates. 

A distinction must be made between, 
1st, Persons who are to take on a condition. 
2dly, Persons who have an estate subject to a con- 
dition. 

Sdly, Persons entitled to the benefit of a condition. 
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Conditional limitations are part of the sub- 
stance of the gift. 

1st, Persons who take on a condition are 
persons having contingent or executory in- 
terests. Such persons cannot convey at law ; 
they, however, may for a valuable consideration 
transfer their interests in equity (p). Such 
interests are also descendible and transmissible; 
or they may be devised^ or extinguished by 
re-lease, or bound by estoppel. 

2dly, Persons who have an estate subject to 
a condition may convey, &c. In short, they 
have the same seisin or ownership as other 
owners, subject only to the condition which 
gives a collateral quality to their estate, and 
renders the same defeasible. Their estate will 
continue defeasible till the condition shall be 
performed, or released, or discharged by be- 
coming impossible, &c. &c. 

The title must always be considered as 
subject to the condition, till the condition shall 
be performed or released, or till a right of 
entry shall have accrued, and that right shall 
be barred by the statute of limitations, or by 
nonclaim on a fine. 

3dly, Of the persons entitled to the benefit 
of the condition. 

By the common law, a condition could not 
be reserved to any one except the grantor or 

■N 

(p) Wright v. Wright, i Vcs. pen. 4x0. 
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his heirs, as to real estate, and to the grantor 
or his executors as to chattel interests. 

By the statute of 32 Hen. VIIJ, c. 34, as- 
jgignees of the reversion, subject to leases, &c. 
are enabled to take advantage of conditions 
annexed to leases for years or for live* ; and by 
the bankrupt laws, the assignees under a conir 
mission of bankrupt are enable to perforn;k 
conditions reserved to the bankrupt. 

The person entitl^cto.tllieibene^ of a con- 
dition to defeskt the fei^ ha^s no deviss^ble interests 
After a grantin fee he wijliipot h^yea«y es|:a^te till 
the condition shall be l^rol<^„(&c,,:.and he|i|^h^: 
have restored lu$..^8^te>y e^atry ojr , by «cft<?#,. 
He may extingpi^h, hja. Jfigj^t by making a f«3o|¥-, 
ment, or levying.a,i5»ei^tQ -fi.st,rwg<jjr (qj^em. 
he may re-ljBase his right .to, the person ncho has, 
tbeesta^* subject to. ^.cp^ditiop,, Hemaj^jafefl. 
confiroa^a?^.^a^t5,,i]a»,dp ,ji^ the pgrsop . yih^.^ 
in tbe.spisii?,f ^ ^ give. stability .4»s.?ig«|»fr 
himsel4,hi34«iTfflJ^§T^9 rf^^^stat^.po^iv^y^ t» 

^mW'v^'^m^'Jimf V?n .ywns-afte^rif^ft 
disabilities are remove4,,3e(e-fl».t§ be.Acijp^iJpi^ 

nW*.uH F'^Wt'fi^ i-^m^ ^fn^> *Wt|fjMft 
^vern^ji .en^tTrely., bypthp-en^toj^oft 9f. tjjft 
astute fif 2X ^^ea f. .9,,,.; . ,,j . j^.., , , ,. ,,, „^ 
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1st, Elstatea which are to commence on a 
condition precedent: 

Sdly, Estates which are to be defeated by a 
condition subsequent. 

In the former instance, the condition is pro* 
perly a contingency. It forms part of the 
limitation of the estate ; and the gift is properly 
called a conditional limitation; in other word% 
a limitation on a contingency. 

These contingencies relate to the commence* 
ment of the estate ; and, in proportion as the 
&ct or event may be material to the title, par^i- 
ticular care should be taken, that the event on 
which the estate was to commence, has hap* 
pened according to the true construction of the 
words ; and that it happened at such period as 
is requisite to support the title ; and in the 
instance of contingent remainders, before the 
determination of the prior estate of freehold by 
which it was supported; and that in reference 
to the learning of springing and shifting uses, 
and executory devises, the gift was not exposed 
to the objection of being contrai^ to the rules 
of law against perpetuities. 

All conditional limitations of freehold interests 
must necessarily be either contingent remaind* 
en, springing or shifting uses, or executory 
devises ; except, perhaps, the single instance of 
an estate for years to be enlarged on condition : 
being a mode of gift known tb tfie common 
law, and sanctioned by its rulev. 

Interests which are subject to a condition 
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to defeat the same, may be vested ; subject only 
to be divested, and defeated by the condition. 
The condition is unconnected with the com* 
mencement of the estate, and relates wholly 
to the means by which the estate may be 
defeated. 

Interests of this description are properly 
called estates subject to a condition. They 
arise from a limitation, or gift, with a condition 
annexed or superadded to the estate ; and 
forming, either in fact or in construction of law, 
a distinct clause ; so that there is in the first 
place a limitation of the, estate, smd secondly 
a condition to defeat the estate. It would be 
altogether inaccurate to term a gift attended 
with these circQmstanoes, a conditional limi- 
tation. ; » 

Provisoes in common law grants, that the 
estate shall on some oyent be void, partake of 
the nature of conditions, and are classed amongst 
conditions ; but provisoes of ces^^r .in convey- 
ances to useb afe suli^ct ito. WDAe, r^s inappli- 
cable to cdnditions.at the (OontmoQ-rls^^* 
' At^ the ' common : kiw^wnp ;^qne cjxc^pt the 
gAiitdor^ Or^hiiifaeiiHy aa tdireal e^tjeri:^^; or his 
e^liiititoi's ^^r ^ iudnfinirtoatars^uias ntto j chattel 
' 4hteii^sv *^i3^ ^'<takei>adFant»ge^)^i^j aj con- 
dition (^r^. -: '.'J't^ian )i t') (j^'(fMU:fio(r>u .V 

' Ai^'vt^h&tlb'fr^!t>nditbi}2»iaii(i^6^^^^ par- 
ticular estate, and a ren^aiiidAruis/lin^^f; the 
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limitation of the remainder is, to the extent of 
that estate, a discharge or avoidance of the 
condition; because it disables the grantor or 
his heirs to take advantage of the condition (sj. 
But in conveyances to uses, a proviso of 
cesser may have, and frequently has, the efiect 
to defeat the estate for the benefit of those in 
remainder; thus accelerating the right to the 
possession, under the title conferred by the 
remainder. 

This is the scope of the common clause of 

provisoes of cesser annexed to terms for years 

in marriage settlements ; and clauses for the 

cesser of an estate, on refusal to take a name^ 

or bear arms, or on the accession of another 

estate ; though, in the latter instance, a clause 

of limitation over for the benefit of those in 

remainder, is generally added. 

Provisoes of shifting use, and also of execu- 

*^ tory de^'ise which are to def<mt a prior estate, 

' ^ ptfitak^ partly of the mturp tiS co>nditions, and 

'''"pimf >tirnhe^nBaxivo:^j^9ilBBi^m» Q). But 
they of^^rbtber €M«idet6di«$iiUin))i^1(^9n§, since 

^^' th^yd^feat^^the tpriorz/eitaJto/ito r*l>e,|jbe^^ of 
'sA^n^^i^T'abd^nbt bfiiitBtM*iS:tfvAf oj^^ff^hy 

''^^yfkf of tin^^e<«litotaiiofn|(ifts .^f rfg^giii^c^s ; 

~^^1^ titese'itflJ^TSstflN do^inot |>K)^rljr tl^.i^ 
the denomination of remainders, j < ■ ,t. ,,>. 

I 
/ 

(t) Essay <» Estates, introductlDi^ tibi^tSt."- 
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Ist, The condition niiist not be repogiiant 
to the estate : 

2<lly, It must not be insensible, nor im^ 
possible: 

3dly, It must not be to do an act which 
ismalwn in se, as to commit felony, kc (t t) 

4thly, It must defeat the whole estate, and 
not a part of it ; but it may defeat an estate in 
part of the lands ; leaving the other parts of the 
land unaffected by the condition : while condi-' 
tional limitations may defeat part of the estate, 
as occurs in the cases of leases under powers ; 
jointuring powers, and executory devises, which 
defeat the estates partially. 

5tbly, A condition must not be to take e&ct 
cm <te event which ie to determine the estate ; 
fer diis is the province of a limitation, and not 
of a cosidition 0i}^^ -' 

fithlyi, 1 A tBOituiBOii^law condition must be 
reserved^ to^ the <r^Mntor or his heirs, &c. At 
the common law,, an assignee could not take 
wihniMiag^ ^iet)U)Q^itiim. Nor could a con* 
ditionridMiveobtoiraJefved to him with effect, 
ev^nttil^ugfaifae hadl .the- reversion in respect of 
wUiohadKitonditiDii'jimB lo be exercised. 
1 iBut uow^tby^tiitf^eftatate 'SS Henry VIII. e.34, 
assignees, taking a reversion on a particular 
efttite^ to idMeh codditioii^ vb annexed, may 
t^ioBT W!blafag0 1 ^ of- tlese^ - cotiditions. This 
stfftuti^ entidteds ftO' a9»gni9es Mpart of the 

fit) Shep. T.ijp. •^ • 

ftij' fissay orilEfitatei, iitfodtictofy iliapter. 
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estate, but not to assignees of part of th^^u^*^ x,^^^^^ 
land (x). Hence a disadvantage in the ^^'^J^^^^^^.^^^w 
division of lands in the same lease^ on a sale 
thereof in parcels. 

Tthlj, At the common law im> remainder 
can be limited^ so as to enable the grantee 
to take advantage of the condition annexed 
to a prior estate. And a remainder limited at 
the common law, on the event expressed in the 
condition which is to defeat the estate, is, in 
effect, to reserve the condition to a stranger, 
and this, as has been shown, is not allowed b^ 
the rules of the common law. 

But even by the rules of the common law 
a remainder may be Umited, to commence on 
that event which is. to cauae ike actual deter** 
mination of the particular M^t^te^ and forms 
part of the limitation. As to j| land/his assigns, 
till his retana from HQiiiC(c«iidicBfta9s.lu9 return 
from Rome, then \ ito i Ai i Ti^jp sar a jgobd ccm-* 
tingeiit .Telliallstdeo^(^JI^•.A^ n/> ,w/>( rinai.''"- 

JUso,il^waiyodf esMUtbnjDidwiik^ df^akifting 

^ the event! wfakhss^tO'defeflli 9ij)rioPo^i^:^ft 
estate. 'BubiUhffi is 'lilawedf l]lh6fla^ll«Blie^^ 
vhick my p»pfe^:;::toneJ»iHJldryriJd#^ 
slifiitingi'Ufsea. 1.-. j^oi •'.'.• *'?. ^ :v^»'-^* .y^ji^-^i^^ii 
x^ThetlUfforindul^nM^^ iibo:)aI^^ to UflOte^ 
tabtib by way^of Arast. >In skortf mshate^m- mtap 
bd 'aeoompfehed hymvy^oiitx^tM^^ deBisA^ 



fx) 1 Inst. SI 5. s. .' -«-.; .^-N 






XU) 1 Fean»e,p.3-..d.%?- ^^M-Hm-A'^';^'^-^' 
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or springing or shifting use, may be accOiti^ 
l^slled through the medium of a trusty con-^ 
sidered as a trust. 

A material part of the clause of condition i» 
iti conclusion, viz. the part ivhich confers the 
righ* of entry, or declares that the estate 
^Mll, on the given event, be void ; for a clause 
cannot (y) operate as a condition, unless it 
kas proper words of termination. The cases of 
condition, by construction of law, as conditions 
annexed to offices ; the conditions annexed by 
kvw to particular estates under which they 
Hmj be ibrfeited, do not contravene this 
doetiin^- 

'? !ni6 ' dkictrine of conditions is particularly 
important to the conveyancer. It embraces a 
large -portioh of learning, with which it is his 
dnty^to be intimately acquainted. 

He must mftte* himself conversant with the 
difttinetioilB -between negative and affirmative 
conditions; between conditions which give a 
right of re-entry, and those which declare the 
eataitt tb lie- yoicF i between conditions annexed 
to emtitfl^ i^'fi^faol^, Bnd conditions annexed 
to chattel interests ; between conditions in the 
difijundtive^ and conditions in the conjunctive;^ 
and, above afl things, he must carefully^ 
diMlDguisfef between conditions precedent; in. 
olfaer wovdft, conditional limitations, in cqp- 
v^pwices at tlic commcm law, and in wills, 

\ 

Xy) Execpt M to Unw for jwn; Sbep. TouclW du^ 
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and declarations of use, &c« and conditions 
subsequent ; in short, those clauses which are 
properly called conditions* 

He must again also distinguish between con- 
ditions, properly so called, and which will have, 
or may have, the effect to defeat the estate ; 
and agreements for redemption, which are fre- 
quently mere agreements to reconvey, and not 
conditions, in the technical sense of that term. 
The title to the legal estate may frequently 
turn on this distinction. 

He should also learn that some conditions^ 
are void in their inception, became they stipulate 
for that which is impossible ; as, to A in fee, 
subject to be void if he should go from London 
to Rome in one hour ; 

Or that which is repugnant to the language 
of the grant ; as, that a man, who is a lessee to 
him and his assigns, shall not assign ; 

Or that which is repugnantytodhe estate; as, 
that a tenant in tail shall not« sii^r;a common 
recovery ; ^ ^ ,^iln^ u r. :; 

Or that jr/iicA is illegajiy a%|^g^dip^;^tt 
lee, subject to be void un^fs^^s^^^mmifct 

a felony ; ^..^^ . ^j^msmi l3iicr^ j ( :r 

Or that which i^ agaifij^^^^gc^ qj^^h^dami 

as, an unreasonable restr^y^pn j|i^d§{cA{)i: n^te^ .. 

riage ; on the power ^^^i^^ 

a stipulation for thatjwjji^l^jj^^fla^iog^o 
As the grant wm to^^^ }k^ym^ Up 

the condition which restrained his assignment; 

genetally, was repugnant. Had not th§K0Ri«A^ 

VOL. II. O 



V I'j 



194 ON titles: 

been to his assigns ; or had the restraint been 
on assignment without consent or Ucense, or. 
on assignment to particular persons, or to any 
person, except particular persons, the condition 
would have been good; because there would 
not have been any repugnancy between the 
grant and the condition. 

Though a condition, which restrains tenants 
in fee from all power of alienation, or tenant 
in tail from suffering or attempting to suffer a 
common recovery, is void, yet tenant in fee 
may be restrained from ahening to particular 
persons, &c. ; and tenant in tail may be re- 
strained from making a wrongful and tortious 
alienation; as a discontinuance not being a 
bar. 

So a condition wbich^ for a consideration, 
restrains a person from carrying on trade within 
a certain reasonable district ; or which restrains 
marriage to a particular person, or under a given 
age ; or to a person of a given country, as 
Scotland; will be a valid condition* 

Again, other conditions, though good in their 
creation, b^coipe void by reason that the act 
required to be done or omitted, is rendered 
impossible by the act of God ; or by the ajot 
of the party entitled to tlie benefit of the con- 
dition, &c. 

Whenever a condition is material to the 
title, care should be taken that it has been 
feither dispensed with (z), or that it has been 

(zj Dumport'B dwe, 4 Rc^. lao. 
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released, or has been performed, or has failed 
of effect; or that the circumstances of the 
titlfe afford a presumption that the condition 
is discharged. 

The length of time which has elapsed often 
renders sudh presumption irresistible; because 
the fact does not admit of any investigation 
which would lead to a moral certainty. 

In regard to conditional limitations, care 
should also be taken that the event has happened 
on which the estate was to commence ; or, as 
the circumstances of the case may require, that 
the event on which an estate was to arise, lias 
fittled. 

And as to terms for years, whenever it is 
• alleged, that the proviso of cesser has operated 
to defeat the estate, it should be seen that some 
or one of the events, designated by the proviso 
of cesser, has happened ; and ^hat the event 
alleged to have taken place, falls within the 

^, the words of 

that proviso. This point requires more atten- 
ticJn'than is usually bestowed on itl 

Titles involved with conditions to defeat the 
estate, also require this further consideration : 

Wheh the condition shall operate it will 
defeat the estate in all the lands subject to the 
condition, and all the derivative estates and in- 
terests carved out of the estate of the grantee, 
or other pers6n to whose estate the condition 
was annexed fa^ . 

(a J Shep.* Touch, 151. 

O 2 
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Thus a purchaser or owner of part of tfi». 
land^, may have the estate defeated by the act 
or default of the owner of other part of the 
lands. 

And an under lessee, &c. may have his estate 
defeated by the act or default of the original 
lessee, or his assignee. Hence the caution, 
frequently necessary, in investigating titles 
under leases, when there is a subdivision of 
property by assignments to different purchasers, 
or by. under-leases of distinct parcels. 

In these particulars there is a difference 
between an express condition, and a condition 
in law; for if a lessee for life or years sur- 
render his estate, or makes a tortious alienation 
by which be forfeits that et^tate, his surrender 
or forfeiture will not implicate those who have 
estates or charges derived under his title. 

Thus, if lessee for life make a lease for years, 
and afler enter on the lessee, and make a feoff- 
ment, this forfeiture will not prejudice the 
lessee for years (h). - 

Hence the observation of lord CoArc, " And 
it is to be observed, that a condition in law, 
by force of a statute, which giveth a recovery, 
IS in some cases more strong than a con- 
dition in law, without a recovery. For if 
lessee for life make a lease for y^^riS)- ^ijid. after 
enter into the land, a^d . maka wasj^^ \fff^ the 
lessor recover in an faction ojf waaf^^ he^^all 
dtcdd the lease befi>re (tl^^rV^^te /4i9B^^) > ^^\^^ 

(b) Sbep, S'vuqb. l ji ; Infra, 199. 
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tile lessee for life make a lease for years, aiid 
after enter upon him, and make a feoffment ia 
fee, this forfeiture shall not avoid the lease fpr 
years. Nor, in any of the said cases, a prece-* 
dent rent granted out of the land shall be 
avoided ; for if lessee for life grant a rent-charge, 
and after doth waste, and the lessor recovereth 
in an action of waste, he shall hold the land 
charged during the life of the tenant for life ; 
but if the rent were granted after the waste 
done, the lessor shall avoid it. 

" And the reason wherefore the lease for years 
in the case aforesaid shall be avoided, is, 
because of necessity the action of waste must 
be brought against the lessee for life ; which, 
in that case, must bind the lessee for years; or 
else by the act of the lessee for life the lessor 
should be barred to recover locum vastatum^ 
which the statute giveth. 

^^ If a man hath an office for life which re^ 
quireth skill and confidence, to which offioe he 
hath a house belonging, and chargeth the house 
with a rent daring his life, and after commit 
A forfeiture -of his dfHce, the' rent-charge shall 
nfot be avoided duhug' lus life [qu. if the con- 
'^si6h he li*,] r for ' vegukrly a man that 
taketh advantaged of a c6ndition in law, shall 
' tsike the land "with such dbarge as he finds 
'?t. AwAl^trtioT^ Litileton (c) is to be under- 
sttood,- that a condition in law is as strong 
sli "k coriditfcft in deed ; as, to avoid the estate 



\ - 



(e) §9^. 
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or interest itdielf, but not to avoi4 pxficedmt 
charges, but in sonae particular cases, as by 
t^^t whiqb hath been said, appeareth." The 
g^neml doctrine is further elucidated is 
.lilnst 338 a- 

. Whoever wishes to understand tha doctrine 
of conditions thoroughly, according to the 
rules of the common law, with all the vturious 
important distinctions which belong to this 
subject, will do well to read the chapter on 
Conditions in Comyn's Digest, and in Shep. 
Toiftchatone^ chap. Conditions; 1 Inst. chap. 
Condition^. , 



'. '.<]'•• ) ,' ' 



Of Tmm^ .m4er Defeonbh Estate. 

EriTAtES tnay'be-d^fcasible either byreasoii 
of a conditioriV w a conditional limitation 
annexed to the -ewat«, or a defect in the title 
under whicih' there may exist a right o£ ^Mxy^ 
or of actrfiiifi, in"dor«fe other person. • -• ^ 

Titlts of this sort must be considefed as 
defective, till the defect shall be supplial,'^ 
the right of entry, or of action, shall clearly 
and Um^uestionably be barred by non-claini 
OB a finV, or tinder the statute of Kmitations^or^ 
as to equitable interests, by the- fufes vifhidk 
courts of equity have adopted in anAlo^y to 
the itatut^ of limitations ; or until the de^^ 
shall be removed bya' re-lease, or c6nfirmttti<»ii 
or some other assurance having that effect, fr6lA 
the persons in whom Ae right or title reside, 
and who are competent, in point of interest, 
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and ftlso of age and personal qualifictttidas to 
give such confirmation or re-lease. 

Titles under derivative estates are of tiie 
same description. They are governed by the 
rule cesmnte statu prim^ivo ces$at derivativUi 

This rule, however, must be understood with 
itB proper qualifications. Some of these qnali* 
cations have already been stated ; others of 
them will be found in the following quotsKlum 
from Lord Coke (d) : . ,: 

" It is holden of some, that after the surJ^ 
render"' [by a tenant for life to the busibaiH], 
seised in tail in right of his wife, and 'wh6 
discontinued the tail ;] ^' the issue in tail during 
the life of tenant for life may ^nter i for that 
having regard to the issue, the states fpr lift is 
^Irowned, and consequently the inheritance gaiiir 
cd by the lease is^ by the acceptance of the 3ur« 
render, vanished and gone ; as, if tenattf ia tail 
make a lease for life, whereW he gaineth a new * 
reversion, as hath been said ; if teqant iot life 
surrender to the tenant in tail, the estate for life 
being drowned, the reversion gained by wrong 
19 vanished and gone ; and he is tenant in tail 
again^ against the opinion, Obiter af Porting" 
km^ SI H* VL 53. 

•* But herein are two diversities worthy of 
pbaeivationi; the first is, that having regard lo 
tba parties to the surrender, the estate is alif q- 
liOf ly , drowned, as in this ciise, bf tween t^ 
iMfeMiianiiL the. second baron* 

O 4 
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*^ But having regard to strangers who were not 
parties or privies thereunto, (lest by a voluntary 
surrender they may receive prejudice touching 
any right or interest' they had before the sur- 
render,) the estate surrendered hath, in con- 
sideration of law, a continuance ; as if a rever- 
sion be granted with warranty, and tenant for 
life surrender, the grantee shall not have exe- 
cution in value against the grantor, who is a 
stranger, during the life of tenant for life ; for 
this surrender shall work no prejudice to the 
grantor who is a stranger. 

" So if tenant for life surrender to him in 
reversion, being within age, he shall not have 
his age ; for that should be a prejudice to a 
stranger, who is become demandant in a real 
action. 

^^ If tenant for life grant a rent-charge, and 
after surrender, vet the rent remaineth, for to 
that purpose he cometh in under the charge^ 
causa qud supra. 

^* If a bishop be seised of a rent-charge in 
fee, the tenant of the land enfeoff the bishop and 
his successors ; the lord enter for the mortmsun, 
he shall hold it discharged of the rent j for- the 
entry for. the mortmain affirmeth the alienation^ 
in p\ortp9£ii(W s^nd the lord diaimeth uader :hift 
e9t|tte .^but.if tejoant for life gra^it.a.reat m^&e^) 
aiOd af^r .ei^^pflf tlie^ ^cantee^ ^.nd ^ thq ImfiQt 
ei\^ |!p(r the ^fprfeitup^ ^eirjeotnia irevived^v 

liwrv^j Jeggorv4ft^ ,9feftv»; the , ife<)ffmenV 

]^i)t if I grant the reversion ofip^te^fint for 
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,• Si 

life, to another for term of his life^, atid tenant 
for life attorn, now k the waste of tenant f6r 
life dispunishable. Afterwards I re-lease to the 
grantee for life, and his heirs, or graiit ttfe 
reversion to him and his heirs, now albeit th^ 
tenant for life be a stranger to it,* yet befcaiiscf 
he attorned to the grantee for life, the estate 
for life which the grantee had shall hare no con- 
tinuance in the eye of the lawi as t<>hiitt, butlie 
shall be punished fbi^ waS«e don** afterwferds. 

" The second diversity is, tb'dt for th^' benefit 
of an estranger, the estcttfe for life is absalutdj^ 
determined ; ms if he in the? rt^ei^sibri m&ke a 
lea«e for years, or grant a rent-chlirge, Acr.'&hit 
then lessee for life sUri^ebder, 1^' lea^ or- rent 
shall commence m^inieiHmt: -So -in the case 
€}f LittleioTij first, between the lessee and the 
second linsband, the esta&i ' f&r- Me is' 'deter- 
mined ; and d^K)ndiy, ifiir th^ behgfit of the 
issue^ it ^hb,ll be s6 adju^^ged ih *law. 'Her^ 
note a diversity, when it is to the\ frrejudifce of 
a stranger, and whfen itisforhia benefit. ^ 

♦* If a man mraketh ai lease t6 Afw life, re- 
serving a rent of "forty shilling* to hnn arid his 

1 r 

beirs^ the reiiiaihder to B for* life, the lessor 
graAt the reversion irt fee to Bl -rfaftorn, B 
shall liot haVe the refnt ; fbi- thsit although the 
£ee*Hsiftti[ile do drown the remainder for 'life 
between them, yet as tO' a stranger it is in 
teiw, and therefySre B shall not have the reht, 
but his h€lir ^baH'htlve it/'' natnely, as annexed 
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PossibilitieB. 

Because the owner of an executory interest 
has, while the interest remains executory, no 
estate, he cannot grant or assign at law (fj . 

There is one exception to this rule. The 
owner of an interesse termini may assign his 
interest in the term. But a person whose 
term is turned into a right of entry, cannot 
assign the term till he has restored his estate 
by his entry (g). 

Of course, when the owner of an executory 
interest affects to assign that interest, the title, 
though it may be good in equity, will be defec- 
tive at law, supposing the interest to be legal ; 
and a further conveyance must be taken after 
the interest is executed ; or a re-lease must be 
made to the person in whose favour an effectual 
re-lease may be taken. 

In this particular, executory and contingent 
interests stand on the same ^footing ; and the 
observations made with reference to the in- 
terests of one description, are equally relevant 
to the interests of the other description. 

To sum up the material distinctions applicar 
ble to the owners of contingent interests : they 
may re-lease them by deed, excent in case of 
entails, or femes covert. In case of entails or 
femes covert the re-Jease must be by fine ; and 



(fJ 10 Rep. 50 ; 4 Rep. 66 b.; 1 tnsL 466 £ 
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in the case of entails the fine must be with 
proclamations. A married woman may also 
release by common recovery. 

A common recovery, suffered by a person 
who has a contingent interest in tail, will be 
good to bind himself; but it will neither bar 
his issue, nor those in reversion or remainder. 

Contingent interests in fee, or contingent 
interests, except entails, are devisable ; they 
may also be bound by estoppel (Ji)^ or they 
may be bound in equity by contract. 

But there are two species of estoppel, as will 
afterwards be noticed, one which gives an in- 
terest ; the other which extinguishes a right : 

Of the former description are grants by 
estoppel for terms of years ; of the latter de- 
scription are estoppels which apply to the 
'whole interest. 

In the instance of terms for years, the interest 
will be bound when it vests. In the case 
of other interest, the right will be extin- 
guished (i). 

It is therefore particularly important that a 
person who has a contingent interest in tail, or 
in fee, should carefully avoid the levying a fine, 
&c.,or making a feoffment, unless there be an 
intention to extinguish the right to the in- 
herit^jice. For the fine, feoffment, &c. will 
have the effect to extinguish the inheritance 
whatever may be the intention of the parties. 

But ..here we must distinguish between con- 

4 > 

(h) Weak ▼. Lffmei^, Pbtetf. 54. (i} *W. 
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tirigent interests of the legal, and contingent 
interests of the equitable, ownership. 

Interests of the latter description, instead of 
being extinguished will be transferred, when 
such is the intention, notwithstanding the fine, 
&c. would, under similar circumstances, have 
extinguished the right to a contingent interest 
of the legal estate. 

Titks under Possibilities^ ^c. 

Titles under possibilities and expectancies 
are of two descriptions : 

1st, Possibilities coupled with an interest: 

2nd, Possibilities. without any interest. 

A person who is ascertaintdj and who may 
take under the gift of a contingent or executory 
interest, or even under a condition annexed 
to a fee, or who has a possibility of reverter on 
a grant of a determinable fee, has a possibility 
of this nature. 

Such possibility may be re-leased, though it 
cannot be granted. It may be extinguished 
by fine, &c. by estoppel. In most cases it is 
a devisable interest (k) . . 

But a right to enter for a coAdit;ion broken, 
or under the warranty annexed to ai;i, exchange 
(I) ; or the benefit of a conditionj| nyleV it be 
annexed to a reversiQj;i,,i8 npt d^visablci ; and, 
perhaps, a mere possibility of reverter is not 
devisable. • i /^ 

(h) Ro$ and Jones, i Hen. Blackst. 30. 
(I) Attorney General Y, Vigor; 8Ve«.256. 
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These possibilities or expectancies which are 
not coupled with an interest, are not . devisable 
or re-leasable ; but all title under them may 
be excluded, or bound by estoppel. 

Of this description are the expectancies of an 
heir apparent, or an heir presumptive ; or of 
persons, when the gift is to the survivor of them, 
and both are living ; also of persons who are to 
take under a gift to a class of persons not 
ascertained, as children who shall attain twenty- 
one, children who shall survive their parents, 
&c. (m). 

But persons who may eventually become 
entitled under these or the like gifts, may bind 
themselves in equity by contract for a valuable 
consideration (n). 

Titles under estoppels will fall very properly 
under consideration in this place. 

Of Estoppels. 

An estoppel precludes the rightful owner 
from asserting his title. 

Estoppels are of different sorts, and, to avoid 
confusion, they must be accurately distin- 
guished. 

Tliere are estoppels, 
1, In pleading: 
'• " Vlh evidence: ^ - ^ < / . 

" * " " Sf, ' In' extiriguishmerit of rigKti^, 8ic: : - ^^ ^' ' 

Cm) See Infra. • , 

(n) Wright v. Wris:ht, l Ves. 409; Bickleyv. Neiidand, 

P.Wnis.i82.- ■' ^•'■" '' -^ - 
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4, Binding by acceptance : 

5, Which give a title against the rightiiil 

owner. 

Estoppels in pleading do not fall within the 
scope of this work. 

Estoppels in evidence preclude the party 
from giving any evidence contrary to an ad- 
mission of the fact by recital, &c. Thus, if d 
bond recite a fact, and then the bond has a 
condition to do or omit some act, in reference 
to the fact, the truth of the fact cannot, at 
law, be controverted, though, as a general rule, 
a recital is no estoppel. 

Estoppels in Extinguishment of a Right. 

In Bucklers case (o) it was resolved, that 
" if disseisee levy a fine to a stranger, in this 
case the disseisor shall hold the land for ever; 
for the disseisee, against his own fine, cannot 
claim the land, and. the conusee cannot enter^ 
and [the] right which the conusor had cannot 
be transferred to him ; but by the fine the 
right is extinct, whereof the disseisor shall 
take advantage.*^ 

And Lord Hale observed (p) , that fines and 
feoffments do ransack the whole estate, and pass 
or extinguish, &c. all rights, conditions, &C. be- 
longing to the land, ais well as the land itself. 

Some gentlemen are inclined to entertain 
doubts of the soundness of the decision in 
Bucklers case. 

(oj a Rep. 56. CpJ King v. MeUing, i Ventr. 
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Though the point was questioned in March 
Rep. 105, yet there is such a volume of concur- 
ring authority in support of the resolution, that 
no lawyer investigating the subject can reason- 
ably doubt on the point. The case of Weale v. 
Lower (qjj and Moore s case (r)^ go the whole 
length of this resolution. 

The doctrine of estoppels by fines, &c. is 
confined to legal rights, and does not extend 
to equitable rights or titles ; except when there 
is an intention to extinguish the right or title. 

It is clear that contingent executory interests 
may be bound by estoppel ; as to legal inte- 
rests without any intention ; and as to equitable 
interests, when there is an intention of binding 
the interest. 

Mere strangers to the fine, or other record, 
may take advantage of the estoppel, as to legal 
interests, rights and titles (s) ; but aa to 
equitable interests, rights and titles, the fine, 
&c. can be used only as a species of re-lease, 
or other assurance. 

As to Estoppel by Acceptance. 

By accepting a lease by indenture, the person 
who is named l^sse^ is precluded from denying 
the existence or validity of the leaae. The plea 
of nil habuit in tenemetitis^ is inadmissible on 
his part, or by his executors, administrators or 
assigns. 

(qj PoUexf. 54. . CO Palmer, 365. 

fsj BucMer's case, a Rep. 56. 



208 ON TITLES : 

So if two persons are jointenants in fee, and 
they accept a fine to them, and the heirs of one 
of them, this is an estoppel against their right 
to contend that they have the fee in join- 
tenancy (t). 

The joint-tenancy is in general practice re-, 
stored by a declaration of the uses declared 
of the fine. 

As to estoppels which give a title against 
the rightful owner : 

Estoppels of this description conclude fiiture . 
rights when they are acquired ; and they are 
binding on, 

1, The parties : 

2, Privies in blood, as heirs : . , 

3, Privies in representation, as executors : 

4, Privies in estate, as feoffee, lessee, &c* 

5, Privies in law, as lord by escheat ; tenant 
by curtesy ; in dower ; incumbent of a benefice ; 
and they and others thatc poiqe ^m by. act 
in law, and in the pos^^ sha)lf bp ;h<MiQd [^by] 
and take advantage of estpppels ;f ^fl %. rebutter- 
is a kind of estoppel (u). . > .. i 

Married women and infs^nts mKy^ l)i.fi()\ib^m- 
selves and their heirs by estoppftl,/^;^^ .(♦ ru 

The rules respecting estoppi^ ,fir^ ; i^oUiQitted 
in 1 Inst. 352 a. i ,,, ^^yli l.^.i > grj • 

The only rules which apply $o tHft^iottf mw 
under consideration, are, J^io 

CV Shep. Abrid. a pt. 85. . • (fkj-l ftik. SS^b, 

(x) Bro. Abr. Estoppel, pi. 98. 
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1st, Every estoppel ought to be reciprocal, 
%hat is, to bind both parties. 

2dly, Every estoppel, because it concludeth 
a man to allege the truth, must be certain to 
every intent^ and not to be taken by argument 
or inference. The rule is applicable to recitals 
and pleading. 

Sdly, Every estoppel ought to be a precise 
affirmation of that which m^keth the estoppel, 
end not to be spoken impersonally, as, if it be 
said,ti^ decituvy quia impersonalitas non concluditj 
nee ligai : impersonatis dicitur quia sine persona ; 
neither doth a recital conclude, because it is no 
direct affirmation. But a recital in a deed may 
be evidence, and may, in some cases, conclude, 
as in the instance of a condition of a bond, 
when the condition is founded on a recital. 

Estoppel against estoppel doth put the matter 
-at large. 

Where the I'erity is apparent in the same 
record, or in an indenture of lease (yy)^ there 
tbe'^dVei'se party shall not be estopped to take 
advantage of the truth, for he cannot be 
^slNDpped to allege the truth, whferi the truth 
appeareth of record, or in the indenture. 

cWh*re the record of the estoppel doth run 
to the disability or legitimation of ^he person, 
theefti ftlt ^traiBfger» shitt takd benefit of that 
reeord. 

VOL. ir. P 



210 ON TITLBS : 

But if s record cenctf niiig the name of ^e 
person, quality, or addition, no estranger shall 
take advantage, because he shall not be bound 
by it (z). 

. There, are other Tuks collected (a) 9 but 
they are not inseltod, since. they relate ex« 
clusively toi th^ dimming of pleading and 
evidence. » i .. ,• • t > 

The generai'tuteSfJn^ wferenbe to the power 
of alienat^cdSifiire, .as^.it '}it(S|.rbeen sbown^ qm 
non habetj Hie nan dat ; and nemo pateft plu$ 
juris in aUtrni transferre quamipH'^Mbetp'. : / 
f ! ' The* learniiig ^tp€»^p^e)s t ami . }<rf ijirart^n- 
ttetfE^brdk^ eg^depti^Serto^ these geoforfil- rules. 
Though a stranger, or an heir appar^t^ .of^a 
|irfi^mBf)tiviedldi%danAol».graii<: wtfi\^}(J}}A yet 
hdiina/f; faijri«stop|iel^Jiibiiid? any i«(|erdst;?)iihich 
rbe^ mkjii aftefiwiqp(|6 Bcqmiii ; labd ^^i^atiidiwy, 
by^ aQefi|)taiig ar-kfasai^nd^ ^^ stttngef ^^ilp^.i^.U)- 
dwJteret 3ltindiflhinn^>ctO;> J^e^i tri^fii^^fi|Sc:Jiiis 

t€a]lin*^aiiA^to()fogr<ii^V while (4j|fi(^o t«sn«i£^n- 
ported, tWDb© gfanted^ibjKthe^.leMfeibba^^ 

COatiliUance ,(^Ct;)wviL;:,'n >rM-) iraj ^i, .Y'ffruno • 

uBat^^di&imA jasstafuneos^.tmUihivjerL^kicfaefit 
operi^tionab^fWayc'ctfieitiipp^L; >^J n .rh ii -ha 

' 1st, (Aa^ittci^e^ftre' of 4e^e^ofk]:r.laBtfind)cittr 
d6Mgs$ki ' SAt yyi^TBi^ iriQ fae riana'&Bbctppetfanly 
durit]^' tlie^tehni: rlt^firsd (^pna^siih^jakw^of 
estoppel^ ttndiiitaliy^ twfaenltlffii^oatifedr^Gdbtaniis 

fbj WwdrB cnaCf Hob. 45, (cj Bro. Abr, Estoppel, fH. aav 

■ *<^fe_ ^« ^'l • ^'^ r 
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uYi dwnership^ it attaches on the ^seisiii^ -and 
creates an interest, or produces ^he m^srtiMi <>f 
landlord and tenant; and liiere is a't€!^m C(im- 
mencing by estoppel, but for all ptn^bses^^it 
becomes an estate or intere^C* li bindis"^ the 
estate of the lessor, &c. and therefof^ ciDi^titities 
in force against the lessor, his heirsv^^a^>''}t 
also binds the assignees of the lessor anli* 'of 
the lessee. On this^subjl^i^b JBiMfimih^s'lli Very 
correct and compy^tosii^er ^niitaiMh«i df the 
law fd).\ • ^*^ '^'•' ' • ^'^ '•' >'•*'** '- -s .\mA\\A .u»./ 
As id feqffinettts ^ .^ ri' ,\mu>v\ w.y\\y u^ /s^-* 
A feoffm^n«^ by '^! ^ ^s&a i^hxnn u I mdV the 
owner 'pdsB^ if^^iieei^tf^^'^See^ b;^<whRig^or 
disseiiiinV'^»'jM-» *•• '" ^^^* i*^' . • 3;j.'u:.t^. /i il^^iruu'* 

{ It t>in<fe i:h6 feoH^tf < »ftnrf;hiB; iifh iijy r^stoppe} ; 
so> that - hfe "ii^er ' taik ddinol ^^1pigh(^ l^boogh • it 
ahtnild'dfe^ebd'to hittipia ejppoBitkllte tor ins oWn 
lbo^eiJtiA:'iH&oatt^<f>in»^^ ;thei(|feev^^mce 
Ms^ollM^At' i^i diisetfaicriiiriBiidrittte feDffinetit 
i0iairi«9to|)^l otily to (him pcrpondlfynt it tiHk not 
•folridllfit/4i€ii^*by'^lts vjircipG(r< Gfpradon;; I our the 
contrary, as Lord Cote observ.d?^(^e;),>»f^Th*re is 
wxlitH^hity^ l^tt^een-a^'imrvaitty ^tnd d- ifeofinient ; 
for if there be lafgfqcid&tbery iat^r^and b^^ 
a2i(bri0iet>father>disibeitothtfae^aiid&fther^ and 
faiaUdffqfttofimBnt iok fte^ tbe fgi^nd&ther dieth ; 
the;€Btt^r >agatB9t hisiiowb feoffident' shall not 
eMeir>;ib(titii£'hBidiey his soh>4falEififeiiter« And 



(dj Grwfft^Bi^. tUtBeBy'O. (e) i Inst. t65 

P 2 
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so note a ditersity between a re-lea$e, a feoff' 
ment, and a warranty. A re-lease in that case 
is void ; a feoffment is good against the feoffor, 
but not against his heir; a warranty is good 
both against himself and his heirs. 

And if a man by his last will deviseth that 
his executors shall sell his land^ and dieth, if 
the executors re-lease all their right and title 
in the land to the heir, this is void ; for that 
they have neither right nor title to the land, 
but only a bare authority, which is not within 
Littleton's case of a re-lease of right; and so it 
is, if cestui que use had devised that his feoffees 
should have sold the land, albeit they had made 
a feoffment over, yet might they sell the use, 
for their authority in that case is not given away 
by the livery (f). 

By a warranty annexed to an estate which 
passes by a feoffment, the heir, as far as he 
claims as heir, may be barred by force of the 
warranty as a rebutter, though not bound by 
the feoffment (g). 

This bar of the heir is to avoid circuity of 
action (h). 

As to 'fines : * . . 

In Edipards v, Rogers (%)y it was agreed that 
a fine 'by a stranger, or heir af»parent, who 

( g) S Edmatdi V. Rdgers^ Sir W. Jones 456 ; 1 lof t i^s •» 
(h) !■ IniU Ids A- (i) Sir W. Jones 456. . 
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afterwards by purchase or by descent became 
owner, would bind him and his heirs. 

The language of Jones was, that " a fine may 
be by way of conclusion and estoppel, although 
neither the conusor or conusee had any thing 
in the land ; for estoppel was devised and 
allowed in the law in support of truth ; and to 
restrain a man to say a thing if it be false ; 
and he should be concluded to say contrary 
to that which he had before affirmed/' 

Again ; a man levies a fine of lands in which 
he had nothing, and afterwards he purchases 
the lands. from him who was the owner of them; 
this < fine is by estoppel, and the conusee shltU 
haA^erUhe land against the conusor who pur- 
chases tb$ land afterwards. - 

And this point was conceded by Berkeley. 
' Andb Jmes added, that- these estoppels by 
matter :in deed [indentures vof lease,] and by 
Ttctfdf^bf fine 6r-drecov^y, hind; not only the 
pa^tytaitheriestoppel, ,4>i»t' al*o ^al] privies wljo 
claim under him ; and this 'appears .before the 
statotercff ^iQ/en^VU. by the. ancient statute of 
fines, that parties and privies, and their heirs, 
shall be concluded to avoid the fine,, by saying, 
iktoX'pati»$u^:jiner^ or by 

a^eTmentrj<^ looritinuai^ce of .possession, and 
this was by the ancient law of the land. 

And Brampston, (C. J.) agreed, that if a man 
levya'fiAe iu. which be has nothing, and after- 
wards* (rtirfchdse the land, or comes to it by 
descent, he shall be bound; and therefore, as 

p3 
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he said, if Andrew [the person who levied the 
fine] had survived his cousin, [the person last 
seised} Andrew and his heirs had been bound 
by the fihe^ and the conclusion would have 
exten^ded hot only to Andrew and his heirs, but 
to all bthers' who came in the post to the land, 
according to the opinioft previously given by 
Jones. 

In G(fodiitle v. • Jtfd9*sc (k)^ Lord Kenyan 
observed; i^'fihei d)fl!%rs^£p^ni the case of a sur-f 
render^ [oiP 6bp jthtfld iltodi^'], for that [the fine] 
will be goikl' ii^bkis^ the heir by estoppel, 
althdu^h'il/{^tf^^?h<i ^^t]dt(b'&lf alL 

St> ih WrigHt ^!WP%m (I) i Loral Hixrdmcke 
stated tI^laW4o^%4,!^at notwitfastaiiding the 
expectancy of an heir at law in the^life of his 
ancestor,' is Ies» t)>^ ar'!^Oi^ibiht[y, it is such 
as he ihay birid' himself J 'In feftt, -theiheir may 
levy a fine ofiltods in^ «h« %fe of «he ancestor, 
which will bind by estoppel after desciin^'to 
him ; «o thfe^e-*i4*Wmeihod >4)f -bbbve^in^, k^ 
is, preveiitih^ a tfej^^-a^^st^utl'' 'AiidiiAni 
Coke^ in his Reading) c^Fiiie^ [31^ J: had ABti% 
passages: ' - - 'i '''^ '^' e'Juicn'.Mij ,hah 

'' If there be iB^ther'bttd M^,o&n^5i;lnfetbet; 
levies a fineof tW maftoi^ &f^iZ>jt auB afliniimrds 
purchases the miHlor,«'di%d' this^cbniisev^QHfami^ 
and after the'^th^'r dMi^, 'nd#'^((St»ribiie&in8^ 
me) the son shall' ^be^^bliii^e^.' -'Beda^sDia^ semis 
to me,) it is good to see the manner and form 
of pleading such easel '' " 

(k) a Term Rep. 371. (I) 1 Ves. 409., 
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^^ If, in the ssooa e^^se, . the «on brings any 
action ancestrel, ai;^i aft heiify and the fine be 
pleaded in bar, the i9pn cannot saj tiiait the 
parties to the fine had ootbiag ; but if tl^e son 
enter^ and be vestedr aftiA brwgs a^i^ze, ajpf^ Uie 
tenant pleads that .tlh|»( ^^ikv qf the plaintiff 
vfBB seised in fee» and ^. 4fr^4r jlQvied ^ i^ne, 
&c. ; the son may say, that the parties to the 
fine had nothing, but >8iMil.d.9i^<i whose estate 
he hath. By titisrWiy-T^l^iRlAlPt^ shall be 
tried ; and therefofe.tlrt9i«Jrfe[w^,fpr the tenant 
in sqchease to pleid^ j«b tf^iAh^W ^lUhe special 
matter, how hiBifethwiteT?iedf*fe,fiitf,i?ind af^r 
purchased tbei}ahd'.;\ fo«\^ U^i^ "Sf^^K^^^cuiory 
ox €^eciffoi^ • 4be '/fine i^ti^.l;^ro)i^^):t^Q¥^^ ^^it 

seems to. Ilie«f' .. vm.' r^; -ir'^I rif;'io vnui 

lashort, all thfi^bi^Qkfi 9Sfffi%,J!^^%i^,^B^t^oxi 
who ^claims as, b^,:1o tte;2fiflfluBft?^ji9yft i^e, 
cannot^ tis Aflir^^v0id 9iAm byrAIpfeftifff jwr/?* 

tJkit toi^iidi*b«.heijt,..ibflp'q|ij§t4<4^ |iie^ 
dkfiodctftf/ and;in,iigJ|3$^;ofri|M|^ (jjf tbfi^prw^by 

i«il«riatlwfiae'.wa#,JeifQd>r«^^ ;.,,! ,., ^.^.j... 

And, therefore, if the person who 4f ,;|^9ir 
daikkulaaih^totbe tnQtl^i;^!)^ ^^^1^ ^^^ 
klvieArby.; th& ftthey jr w.rifwfefltf><4?^flpaft ^.^ 
pwii&a»69y ^and > notra). hieir ,; .^r ^f 1^^ dd,v^^i\y 

deseent^frttnr another .anrt^sJq^ii'lhpHg^ljfijroHf'^ 
tho.peiseta bjr^¥ibfli»cJhB^6ftej,)y^,|jB^ii€id 

(m) SirW.J<^9«^4^<V,,, . . ,. 

p 4 
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by M^ay o( pedigree^ and not of title (n) ; in 
all these and the like instances the fine wili 
not be a bar to the claimant. 

■ A mere grant as such (o)^ or re-lease (p)'^ 
or a surrender of copyhold lands (q), will nDt 
operate by way of estoppel. 

^ And estoppels are not binding in equity by 
way of estoppel- 
Equity, however, will consider a lease, or 
alienation by a person before he was owner, as 
binding on him when he becomes owner (r). 

But the equity was, in Tanner v. Morse (sy, 
treated as personal against the heir, and not as 
binding on his estate ; so as to give a right 
against the succeeding heir : but the point was 
not decided. 

Equity, however, carries its practice farther 
than law carries its rule- 

At law, no lease, or other assurance, which 
operates in the first instance as and by way of 
conveyance (t)^ can be used by way of estop- 
pel to bind any estate subsequently acquired, 
though the lease or conveyance does not confer ' 
the degree of interest it imports. 

In these instances the rule of law is cessante 

» • • 

{nj Edtoards ▼. RogerSy Sir W. Jones, 460. 
Co) WiveH'B case, Hob. 45. 

CpJ Litt. § 446, 1 Inat. 265. «' 

C^jr Goodtitle Y. Morse; 3 Teop ^ep*. 36^ , :. . .x 
frj Wright v. Wright, 1 Yes. 409 ; Becldejf v, NetJand, 
2 P. Wins. 191. 

fsj I Anstr. ii. (0 ^ ^^^^* 47* 
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statu^ &c. except, indeed, a tortious alienation 
by feoffment, fine, or recovery, be made by a 
tenant at will, for years, or for life, or a discon- 
tinuance be made by tenant in tail. 

Biit in equity, if a man who has a term for 
ten years, make a lease for twenty years ; or a 
person who has an estate for life, or in tail, 
make a conveyance in fee, and afterwards 
acquires the fee ; he. will, if the transaction be 
founded on a valuable consideration, be bound 
by way of further assurance to give effect 
and confirmation to the original lease or alien* 
ation. 

Against those who may treat the learning of 
estoppels as contrary to justice. Lord Kenyon^n 
observation may be opposed : he observed, 
" where, indeed, an heir apparent, having only 
the hope of succession, conveys, during the life 
of his ancestor, an estate, which afterwards 
descends upon him, although it passes at the 
time, he is estopped to say that he had no 
interest at the time of the grant. There an 
estoppel is founded on law, conscience, and 
justice (u).'' 

Under Tenants of Legal Estates. 

In the deduction of titles, few subjects afe 
of more importance than the difference between 
the legal and the equitable ownership. 

(u) 3 Tcnn Rep. 441. 
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And it will be proper to enter on the con-, 
sideration of titles under estates which are 
legal, and estates which are equitable^ and 
under powers and authorities ; and to advert to 
the relative situation of trustees, and cestui que 
trusts, and of the donees of powers and of au- 
thorities, and the objects of such powers and 
authorities. 

As one person may be the mere legal owner, 
while another person is the equitable owner, 
therefore, in analysing the abstract, the legal 
title and the equitable title should be con<^ 
sidered distinctly; especially when the deduction 
to the'difierent interests is carried on by distinct 
deeds, wills, &c. through a long series of years ; 
or when from any other cause, the state of the^ 
title, as referrible to the legal and equitable 
ownership, is rendered complex. 

The legal estate confers the title to the legal 
ownership- 
Ejectments, real actions, &;c. must be brought 
on the foundation of the title of the kgd 
owner 

And no one can protect himself as a pur- 
chaser for a valuable consideration^ and without 
notice, unless he obtain the shield laiorded by 
the legal estate* 

Sometimes the legal owner is; ;byi i»Uan of 
his estate also the beneficial oivnenn In^that 
case the Uide df the legal owner nay lie don^ 
sidered as complete* 
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But in many cases the legal owner is merely 
a trustee for other persons. 

Sometimes he is merely and simply a trustee j 
as in the instance of a gift to and to the use 
of A in fee, in trust for B in fee ; or in trust 
for B for life, remainder to C in fee. 

In this instance the title must be considered^ 

1st, As it respects the legal estate. 

2dly, As it respects the equitable estate. 

So also after a mortgage in fee, by the owner 
of the legal estate, the mortgagee has the legal 
estate, and the mortgagor has the equitable 
estate ; and the title must be considered, 

1st, As it regards the legal estate ; and, 

2dly, As it concerns the equitable owner^ 
ship. 

And sometimes, zfi after the death of the 
mortgagee, it must be considered under a third 
head, viz ; as it respects the right to the money 
secured on the mortgage ; for the money will 
belong to the executor or personal representa- 
tive of the mortgagee, although the legal estate 
will descend to his heir at law, or pass to some 
other person by a devise in the will of die 
mortgagee. And it is frequently of importance, 
and diffieuftt^ to decide whether the- language of 
the will of a mortgagee or trustee has trans- 
ferred>tfaer legal estota ' 

Sometimes 'alao ' the. traetees not only iMtve. 
the legA estate^ init y^olhave the oedtrol and 
power of dbposition over the eatable owner- 
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ship, and the means of conferring a good tfitle 
to the property, either absolutely, or under 
certain modifications or restrictions ; as with the 
consent of certain persons, and the like, or by 
the exercise of powers of sale, &c. &c. 

This happens more particularly when there 
is an express trust, to sell and give discharges 
for the purchase money; or when, from the 
nature of the trusts, the money is to be placed 
under the control of the trustees, and to be 
applied by them ; indeed, in all cases, in which 
the purchaser is, either expressly, or by the 
nature of the trust, exempted from any obliga* 
tion to see to the application of his purchase- 
money. 

These observations lead to the intricate and 
abstruse subject of the doctrine of courts of 
equity, respecting the application of purchase- 
money. 

In these courts, the cestui que trust, and even 
the person who is to receive a specific sum or 
annuity, is considered as substantially the 
owner, to the extent of his interest ; and unless 
the necessity for seeing the purchase-money 
applied, be dispensed with, the purchase-money 
must be paid to that person, as far as he is 
entitled ; or must be paid or applied under his 
direction, or with his consent. 

As the obligation of applying the money in 
payment to the cestui qui trust is attended with 
great inconvenience, the practice has become 
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V6ry general to introduce in trust deeds, wills, 
and settlements, a clause dispensing with all 
obligation on the part of mortgagees, pur- 
chasers, &c, to do more than pay the money 
to the trustees, or under their direction; 
and titles are simplified in a very useful and 
important degree, by this provision; and deeds, 
deducing the title under the trust deed, are 
shortened; since there will not exist, except 
in particular cases, being those cases in which 
the equitable title is to be deduced under 
the trust, any reason for inserting the trusts 
in the recitals. The investigation of the title 
is facilitated since the material provisions to 
be considered, are brought into a narrower 
compass. 

' There are other cades, also, in which, by the 
rules of a court of equity, and from the nature 
of the trusts, the purchaser is exempted from 
all obligation to see to the payment of the 
purchase money. 

In the first place, when there is a trust for 
the payment of debts generally, and also of 
legacies, the purchaser is discharged from 
seeing to the payment of the debts, because, 
from the want of specification of the debts, it 
is impossible for him to know to whom the 
money should be paid ; and as he is discharged 
from the obligation to see to the payment of 
debts, which are the primary charge, he is, as 
a consequence, discharged from all obhgation 
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to see to the payment of the legacies, which arc) 
a secondary charge (w) . 

But there are exceptions to this rule : 

1st, When the debts, though general in the 
first place, become specific by proceedings in 
equity ; or 2dly, by some other means, they are 
ascertained (y) ; or, 3dly, it is stated, that the 
debts are paid, so that the legacies become the 
only charge, &c. &c. 

When the trusts require that the purchase- 
money should be paid to the trustees, and 
should be laid out, and invested by them^ in 
th^r names, &c. ; this direction is in practice 
treated as equivalent to an express clause, 
dispensing with the necessity of seeing to the 
application of the purchase-money ; more parti- 
cularly when th<e trust is for infants and other 
persons incapable of joining in the con- 
veyance. 

But it is usual to see to the application of 
the money, even in cases of this nature, so far 
as to place the money in the joint names of the 
trustees, and in that fund, if any, in which tho 
author of the trust has directed it to be applied, 
and to have a deed evidencing such investment, 
and coi^aining a declaration of trust executed 
by the trustees. 

(xj Smith y. Gui/on, i Bro. C. C. 186 ; HumUe v. BtS, l Eq. 
Ca. Abr. 358, pi. 4 ; Jebh v. Abbot, and Benyon v. CoUins ; Buti 
ft. (1) to C6i Lite. 290 b, f 1 ^ ^ 6 Tea. jun. 654^ s. 

(If J JJoffdy. ^aUMny 1 Ves. t78. 
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Oh the application of purchase-money there 
are many nice distinctions. All the useful 
learning on the subject will be found in Mr. 
Butlers note on Coke's Littleton. Most of 
the material cases are collected by Mr. Powell 
in his last edition of his Treatise on Mortgages. 
Mr. SugdeUj in his work on Vendors and Pur- 
chasers, has arranged the cases into their proper 
classes, and given the points of distinction in a 
clear and perspicuous manner. 

As a mere equitable title is not considered to 
be strictly marketable, and as many disadvan- 
tages arise, and a considerable risk is run, in 
consequence of the want of the legal title, care 
should be taken tliat there is a regular deduc*- 
tion of the legal title, and all defects in the 
same should be supplied. 

So it is of great importance to have the legal 
title 80 circumstanced, that a purchaser may 
be able to rely on his possession, and to defend 
bimself even from an ejectment fvom any 
claimant ; and, as far as cir cumstanoe^ will 
admit, there should be soeh evidence of the 
legal title, as wiU afford the prospect of holding 
the property free from- eviction » under, a claim 
of right, ofi any other adverse procBedixii^* 

It is still more important that » ^eorsoil who 
purchases a reversionary interest should have 
such a title as would enable him to maintain 
an ejectment, or some other available form of 
action, to recover the possession, at the time 
when his right to the possession shall arrive. 
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Mortgagees, or persons who advance motkey 
on the security of lands, are in a particular and 
special manner interested in having the legal 
title ; since, for want of the legal title, they^ 
are not only exposed to the risk of having 
their security defeated by dormant encum- 
brances, existing prior to their mortgages ;. but 
a preference may be obtained as against their 
securities, by a subsequent encumbrancer, who 
shall acquire the legal title for a valuable con- 
sideration, without the notice of their prior 
encumbrances ; since, for want of actual pos- 
session in the mortgagees, there will not be 
constructive notice from possession, of the exis- 
tence of the mortgages. 

This subject will be more fully considered 
in directing the attention of the reader to the 
general view, of the state of the title, and, in 
particular, of the value and importance of 
attendant terms for years. 

All the trustees ought to join in completing 
the legal title, and in giving discharges for the 
purchase-money, if the purchase-money is to 
be received by them. And if a trustee once 
accept the trust he cannot afterwards decline 
it by his own act, and under his own authorit}'^, 
unless there be a power or provision for that 
purpose (z). 

But another trustee may be substituted in 
his place, under a power to change trustees 

(^) Crew V. Dicken, 4 Ves. jun. 97, 
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;f there be any such power in the deed or 
will, or for want of such a power under the 
decree of a court of equity. But even courts of 
equity cannot transfer to one person authorities, 
such as a mere authority to s^U, which were 
given to another person. 

In cases of that nature, an act of parliament 
will be necessary to communicate the powers 
to a pew trustee. 

The trustees of a will who have never 
accepted the trust, may decline to act. 

The statute of 21 Hen. VIH. c. 4, has 
specially provided for this cfise as to trustees 
under wills. For this purpose they should 
execute a deed of disclaimer. The effect of 
such disclaimer will be to vest the estate in the 
remaining trustees, if any; and if no q^cting 
trustee remain, the will, will, at law, be inopera^ 
tive. Equity, however, will supply the trust; 
for equity never wants a trustee when the lands 
are charged with a trust which fastens on the 
l4pd, except that the I^ing) or the lord, by 
escheat, i$ not bound by a trust. 

The trustee who means to disclaim should 
cautiously refrain from maJking a conveyance to 
his co-trustees. A conveyance pre-supposes an 
acceptance of the tru$t ; for unless the grantor 
hfis aicceptcid the estate given to him as trustee, 
Ije hfts iio estate to convey (a) . 

(aj Crene v. Dicketh 4 Ves. 97. 
VOL. II. Q 
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The case of Crewe v. Dickens however, when 
analyzed, seems to have adhered to form and 
technicality, to the sacrifice of substance and 
principle. 

These observations are intentionally confined 
to disclaimer by trustees under a will. In 
copyhold titles, it is frequently of great con- 
venience, that when several persons are named 
as joint-tenants, and a fine on admission would 
be increased on account of the number of 
tenants, all of them except one, should, when 
this may be done without prejudicing the 
execution of the trusts, release to that one, or 
disclaim in his fiatvour, so as to make him 
sole tenant. 

It has generally been supposed that grantees 
under a deed may disclaim. On that point 
there seertis to be a distinction, which deserves 
attention (bj. 

In the first place, if a grant be made by one 
man to another, the estate will, in intendment 
of law, vest immediately in the grantee ; but by 
refusal or disagreement the grant will be void 
ab initio. This point was fully discussed, and 
received a determination in the case of Thomson 
V. Leach fb b). 

It has also been supposed, that when a grant 
is to two or more persons as joint- tenants, the 
disagreement of some or one of them will vest 
the estate in the others. 

(h) Litt. $ 685. (Ih) 2 Ventris^ 193 J 3 Mod. 296. 
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The books^ however, and in particular that 
great.tnasterof the l^w, Littleton j in his Tenures, 
treat the acceptance of the estate by one of 
several joint^tenants, as necessarily vesting the 
estate in all of them. Thus, the refusal in pais 
viz. by mere disagreement or declaration, with 
or without deed, by one of them, would not 
vest a sole seisin %r the others. To give such 
sole and exclusive seisin, there- must be an 
estoppely by disclaimer on record. 

Perhaps on the death of all of jthe joint- 
tenants except the one who disagreed, he would 
be at liberty by his disagreement or disclaimer, 
after he became the survivor, to prevent the 
estate from vesting in him solely ; but the pre- 
sent, impression is, that he could not divest the 
estate by any other means than a disclaimer 
on record. 

It is almost needless to observe, that when 
a grant is to several persons as tenants in com** 
men, each of them is a distinct tenant of his 
particular share ; and a disagreement or dis- 
claimer by that person, even in paisy would have 
the same effect,. as to his share, as if the grant 
had been to him as sole tenant. 

The learning on this subject may be col- 
lected from the cases oi Hawkins v. Kemp (cj.; 
Crewe . v. Dicken (d) ; and Littlefon's Tenures, 
chap. Remitter (e) ; Shep. Touch, chap. Deeds, 

(c) Cro. Eliz. 80 ; 3 East 410. 

(d) 4 Ves. jun. 97. . (e) § 685. 

Q2 
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in that part in wiiich lie treats of agreement^ 
as essential to the validity of a deed ; also 
in Viiiers Abridgment, title Disclaimer, &c. ; 
and Crime's Digest (f) . 

Whoever purchases from a trustee with 
notice of the trust, or ivithout a valuable consi- 
deration, Mrill be considered as a trustee in the 
place of the person from whom he receives 
the conveyance, as far as the trustee was 
incompetent to part with the beneficial owner- 
ship (g). 

Hence it particularly behoves a purchaser 
from a trustee, to take care that the trustee has 
a right to confer on him a good equitable title 
of his own authority ; otherwise he should re- 
quire, the concurrence of the persons who are 
competent to give such title. 

To protect a purchaser who buys from a 
trustee, be must be a purchaser for a valuable 
consideration, and without notice. He must 
obtain his conveyance, and pay his money prior 
to notice; for if he have notiee before the 
conveyance shall be executed, or after the 
conveyance s^all be executed, and before he 
shall have paid aU his pnrcfaaK-money, (and 
mere security is not payment,) he will not be 
able to sustain or take advantage of the plea, 
that he is a purchaser for a valuable con- 
'sideration, and without notice (h). 

{/} Title Devise. (g) Bwey v* Smiih^ i Vera. Co. 
(h) M^rcTs He^dingg, p. a 16. 
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It is a general rule, that a title merely 
equitable^ is not considered as marketable ; 
hence the importance of taking care to have ^ 
control Over the legal estate. A person \vho 
buys an estate merely equitable, always runs 
the risk of mortgages and other encumbrances 
created by the cestui que trust, and also of 
escheat, &c, ; and he obtains a title not eligible 
to a future purchaser or mortgagee. 

On the other hand, a purchaser v^ho buys 
with a view to beneficial enjoyment, will b^ 
defeated of his purpose, if the person from 
whom he purchases, has merely a legal estatCi 
without any right to confer a title to the bene- 
ficial ownership; and hence, the necessity of 
requiring the concurrisnce of the cestui que 
trust, in those cases in which the trustee is a 
mere trustee, without any power under which 
he can complete the equitable title. 

This observation leads to the consideration 
already suggested, that there are two sorts of 
trustees ; first, such as are mere trustees ; and 
secondly, such as can confer a title in equity^ 
as well as at law. 

Under a conveyance to and to the use of ^ 
and his heirs, in trust for B and his heirs ; A has 
the legal estate, and J5 the equitable ownership^ 
A may transfer the legal estate in any manner 
he pleases, subject to the legal title of the 
trustee, till a conveyance shall have been 
obtained from him. 
In this case ^ is a mere trustee; and he 

q3 
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.alone cannot, at least in favour of a person 
who has notice of the trust, confer any right to 
the equitable estate. 

The second sort of trustees are those who 
are intrusted with the legal estate, or a power 
over it ; and, either generally, or with some re- 
strictions, a trust or power to sell, to mortgage, 
or do some other act, is confided to them. 

Trustees of this sort, pursuing the directions 
if there be any, as consent, and the like, may 
confer a right to the beneficial ownership, as 
far as that right is at their disposal, by the 
nature of the trust reposed in them. 

In general the trusts are expressed in the 
deed or will under which the legal title of the 
trustee arises. In these circumstances, no person 
who purchases from him, can- protect himself 
by allieging that he is a purchaser for a valuable 
consideration without notice. 

The declaration of trust in the deed by which 
the trustee derives his title, is implied notice 
of the trust ; since the trustee cannot give 
evidence of his right to the legal estate without 
disclosing the trust to which that estate is 
subject. And if one deed be, by any means, 
connected with another; as a lease made in 
consideration of the surrender of a former lease; 
this lease will be implied notice of the title or 
ienant-right under that lease (i) . 

But when the legal estate is' conveyed by 

(ij Coppin V. Fem^houghf 2 Bro. C. C. 291 . 
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one deed, and the trust is declared by a distinct 
deed ; or if by any other means, the evidence 
of the legal title be altogether independent of 
the trust, then a person who purchases of a 
trustee, without actual or constructive notice 
of the trusty will be entitled to hold discharged 
from the trust. 

A sale to a purchaser for a valuable consider- 
ation . without notice, will discharge the lands 
from the trust; so that the lands will not be 
liable to the trust in the hands of a subsequent 
purchaser ; although such subsequent purchaser 
may have notice of the trust, since, were the 
rule different, the innocent owner could not 
have the full benefit of his property. 

But a re-purchase by the trustee himself 
would revive the trust (k) as against him and 
his heirs ; though the lands were discharged 
while they belonged to the former purchaser. 

Among various other purposes for which 
trustees are constituted, they are sometimes ap- 
pointed for supporting contingent remainders; 
and if they concur in destroying the contingent 
remainders, instead of performing the duty of 
preserving them, they will be guilty of a breach 
of trust; and whoever purchases with notice of 
the uses, which these trustees were bound to 
protect, will become a trustee for the objects 
of these uses. 

There are some, though a very few, cases 

(h) Bwey V. Smth^ i Vera. 60. 

q4 
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however (l)j in which trustees will be decreed 
to join in a new settlement, though they will, 
by that means, destroy some of the uses they 
were appointed to preserve; and there 'are 
some cases in which it is the better opinion » 
that they may, in their discretion, assist the 
first tenant in tail in suffering a cominon 
recovery, and barring the remote estates, even 
without the direction of a court of equity. 

In the late case of Moody v. Walter (m)j all 
the authorities were revifewAd by the present 
chancellor (Lord Eldon)^ but no practical con- 
clusion can be drawn from the judgment. 

The particular case was decided on the 
ground, that there were special circumstances 
which sustained the title ; although the recovery 
could not have been suffered without the con- 
currence of the trustee for supporting contingent 
remainders. 

But in a subsequent case his lordship has, it 
is apprehended, gone the whole length, as a 
general proposition, that it is no breach of duty 
in a trustee for supporting contingent remiiin- 
d^rs, to join with tenant in tail in suffering a 
common recovery. 

Whenever the freehold is by a settietnent 
placed in trustees, it will be proper to give 
them, by a special provision, an authority or 
discretion to join in assisting the tenant in tail 
in suffering a common recovery. 

(Ij Sec 1 Fearne, p. 331. (mj 16 Ves. 283. 
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At dne period, it was understood that a 
trustee could not purchase the estate of which 
hd was a trustee. The rule is to be understood 
with the qualification, that it is at the option 
of the cestui que trust, either to insist on the 
sale, or to have the lands re-Sold (njy or td 
have th6 benefit of any sale which has been made 
by the trustee. On this subject, the 14th chap, 
of Mr. Sugden^s Law of Vendor and Purchaser 
will afford the requisite information. 

Of the Cestui que Trust. 

The cestui que trust is the equitable or 

beneficial owner. That ownership may be 

settled and modified, and estates-tail therein 

may be barred, in the same manner, and under 

the same circumstances, as if the owner of thq 

equitable estate were the owner of the legal 

estate. This important difference is^ however^ 

to be kept in view ; the owner of an equitable 

estate may convey by an instrument which 

would not be effectual at law for a legal estate* 

For instance, there is no case in which a 

feoffment, or lease and re-lease, is necessary to 

convey his estate ; and' a bargain and sale will 

be good, though it be not enrolled; and before 

the statute of 4 and 5 Anne, a grant of an 

equitably estate would have been good without 

attornment. For all these ceremonies of livery, 

attornment, &c. &c. are peculiar to legal estates, 

(n) 8 Ves. jun. 337. 
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sMidare founded on rules of tenure, in no degree 
referrible to equitable estates. 

And if a trustee convey under the direction 
of the cestui que trust, although there be not 
any words of grants on the part of the cestui que 
trust, yet the equitable,, as well as the legal, 
ownership will pass. Such was the opinion of 
gentlemen of distinguished eminence ; and the 
equitable owner may convey his ownership 
without the concurrence of his trustee. 

In regard to recoveries by equitable owners, 
all that is material will be found in the chap, 
on Common Recoveries, in the 1st Vol. of the 
Practice of Conveyancing. 

Lord -4foan/^ observed, "equitable estates are 
to be held perfectly distinct and separate from 
the legal estate. They are to be enjoyed in the 
same condition ; entitled to all the same benefits 
of ownership; disposable, devisable, and bar- 
rable, exactly as if they were estates executed 
in the party ; and the persons having them may, 
without the intervention of the trustees, or the 
possibility of their preventing them from exer- 
cising their ownership, act as if no trustees 
existed, and this court will give validity to their 
acts. And when I am told that legal and 
equitable estates cannot . subsist in the same 
person, it must be understood always with this 
restriction, that it is the same estate in equity 
and at law (oj" 

(o) Philips V. Bfydges, 3 Ves. 127. 
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* There is one qualification to this rule. A 
married woman having a separate estate is con- 
sidered as a feme sole^ so fer, as by the nature 
of the trust, she is constituted a feme sole (p). 

And another rule may be added ; whenever 
the equitable estate and the legal estate, for 
the like corresponding interests, vest in the same 
person, the equitable interest will merge in the 
legal estate; and the heir to the purchaser 
of the legal estate, and not the heir to the 
^ purchaser of the equitable estate, ^ will be 
entitled (q). 

For as between heirs or representatives, there 
is not any equity, flach class must take the 
property as it is found, unless there be a con- 
tract to the contrary; for under contracts real 
estate may be considered as personalty; and 
personalty may be treated as realty, as between 
representatives. 

With this exception, another general rule is, % 
man cannot be a trustee for himself, nor in gene- 
ral for his representatives. 

In investigating titles to the legal, as distin- 
guished from the equitable, ownership, convey- 
ances are to be divided into two classes, 

Ist^ Conveyances which : operate by passing 
a common law seisin, to supply the use; and 
' 2dly, Conveyances which owe their effect 
entirely to the statute of uses, and under which 

{p) Bumahy v. Grifim, ^ Vcs. jun. 366. 
Cg) Goodright ▼• Wdb, Dougl. 771, sd edition; Selby y. 
AhfoTiy 3 Ves. jun. 339* 
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the use ames^ from the seisin of the owner 
himself. 

Of the former description are, 

Feoffments ; 

Fines; 

Recoveries.; 

Gifts; 

Grrants; 

Releases, and confirmations in enlargement 
of a previous estate; and consequently, the 
ordinary conveyances by lease and re-lease ; 

Also wills. 

Of the latter description are, 

Isty Bargains and sales of use under the 
statute of uses, and of enrolment. 

2dly» Covenants to stand seised to uses. 

When a conveyance is to a man and his 
heirs, the legal seisin passes to him; and if 
the use be declared in his favour^ or if from 
the nature of the transaction, as by payment 
of a consideration, or for any other cause (r)^ 
the estate is to remain in him, he will continue 
seised by the rules of the common law. So if 
the use be declared in favour of him and his 
heirs, the seisin will remain in him by the rule» 
of the common law; and this use, declared in 
his favour, will exclude the right of the grantor 
to have the lands by resulting use ; or to pass 
' the legal estate through the medium of the 
statute to any other person, by declaring any 
further use of the seisin of ^. 

(r) Akham y. Anglesey ^ Gilb. £q. Cai. l6« 
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But the use may be declared partly in favour 
of Ay and partly in favouT of soixie other person; 
as to the use of A for his life, remainder to the 
use of B in fee, or to the^use of B for life, 
remainder to the u«e of A in fee ; or the use 
may be varied in any other maimer ;. o^ the 
use may be declared in part, so as to leave the 
fee as a reversion in the grantee, imder the 
rules of the common law. And powers may be 
introduced into such conveyances ; or the use 
may be declared wholly in favour of strangers; 
so that A may be merely a feofiee, or re4ease^ 
or devisee to uses. In all these instances the 
use will be executed by the statute. 

In sh6;rt, whenever a common-law seisin is 
conveyed to one person, either for life, in 
tail (s)y or in fee, to the use, or, which is the 
same in effect, in trust for another person, 
the use will be executed by the statute, unless 
it be open to the objection of being an use oa 
an use ; or, in other words, aiid more correctly, 
unless it be repugnant to some use previojAidy 
declared . 

Sometimes , for want of an express declaration, 
the use will result to the former owner. 

That a use may result, there must be 
^ vacancy of ownership under the declaration 
of uses, ooaoimensurate with the period, er 
corresponding with the estate which is to result; 
for instance, if a conveyance be made by A 

• « ■ 

(sj Thurman v. Cooper^ Cro. Jac. 476. 
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to B in fee, to the use of the heirs of the body 
of A 9 the use may result to A for his life^ 
unless the freehold be limited to some other 
person for his life ; or unless there be an express 
estate for years, which excludes the presump* 
tion, since ^ an express estate will never be 
defeated by implication. 

So if several uses, by way of particular estate, 
be declared of the seisin, but no use is declared 
of the ultimate fee, the fee will result to the 
former owner, unless there be an apparent in- 
tention to keep the fee in the grantee ; and 
whatever use results to the grantor will be 
executed by the statute. 

So if a feoffment be made, fine levied, or 
recovery suffered, and no use declared of the 
assurance, and there is not any circumstance ; 
as a consideration, a special trust, or the like, 
to keep the estate in the demandant in the 
recovery, the conusee in the fine, or the feoffee, 
&c. the use will result to the former owner, 
according to his former ownership. 

And if several persons join in such recovery, 
&c. the use will result to them, according to 
their respective shares, estates, and interests. 
For instance, if joint-tenants are the con- 
veying parties, the use will result to them as 
joint-tenants. If tenants in common are the 
grantors, the use will result to them as tenants 
in common, and for the like shares as they 
formerly had ; and each will, in point of title, 
have his identicar share ; and if !^, tenant for 
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liits, and J3, the remainder-man in fee, convey, 
the use will result to A for life, remainder to 
S in fee. 

But if tenant in tail be the conveying party, 
then the use resulting to him, will be an use 
of the fee ; either absolute or determinable, 
according to circumstances, and not an estates- 
tail (tj. 

He will have a fee commensurate to that 
estate, which passes by his conveyance to 
the demandant in the recovery, conusee in the 
fine, feoffee, &c. However, when no express 
use is declared, the conusee in a fine, a feoffee, 
&c. may show that he is entitled to retain the 
estate for his own benefit. 

In the technical language of the books, he may 
rebut the implication of an use, and aver that 
the recovery was suffered, the fine was levied, or 
the feoffment made to his own use (uj. 

This is a reason for uniformly declaring the 
uses of fines, &c. to prevent any doubt re- 
specting the state of the title to the legal estate 
under the uses. 

There are also many cases in which the legal 
estate may remain in the demandant in a re* 
covery, a conusee in a fine, a feoffee, the trustee 
or, devisee of a will, &c. &c. Thujs, if a tenant 

(4) Hdiffs^r* M<won, and Hcdge$ Yk. Foa^, ^bi the Exclie<» 
quer, 1 777> I ^^^* ^f Practice, of Conveyancipg, 195. 

(uj AHham v. An^ese^y. QSb, Eguitv C^s,- 16 ^^ Roe v. 
Popham, Doug. 34^ and Tkurstout r. P^k, 1 Str. 14. , 
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in tail levy a fine to J5, without declaring any 
use of the fine, and, at the distance of several 
years, a common recovery be suffered, in which 
B shall be named tenant to the writ of entry, 
this circumstance will lead to the conclusi<^ 
that the fine was levied to B for the purpose 
that he should be tenant to the writ of entry ; 
and, as a consequence, since he could not be 
tenant without retaining the seisin, the seisin 
will remain in him (x). 

So if a consideration be paid by the conusee 
of a fine, a feoffee or re-leasee, &c. ; and no 
use be declared in favour of any other person, 
the use will remain in him^ notwithstanding no 
use shall be expressly declared in his favour. 
But the use will not remain with him in oppo- 
sition to an express use, declared in favour of 
some other person, if &^ch use he declared in 

ft ' • 

the deed c^ feoffment, g^nt, &c. to him, or 
he declared with his concurrence. And even 
a nominal consideration will not keep the use^ 
in the. reJeasee^ when an use is declared for 
life in favour of some other person, and no iz^r 
tention to give any beneficial interest to the 
^rantepi is apparent (yj . , 

So if a conveyance be made to A^ to the 
intent that be shall be tenant tp the writ of 
entry, this declared intent will prevent the re- 
sulting of the use, and keep the 9eij»in in him. 

(x) AUham v. A^g^tea, Equity Catse^^ 6. 
(m) ShorirUge v. Lamplughj ^ Salk. 678. 
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So if a conveyance or a devise be made 
t^A aiKl his heirs^ upon trust, to selU to convey^ 
to pay the rents, &c. ; these and the like decla« 
rations of intent render it necessary that the 
legal estate should remain in the trustees ; and, 
as a consequence, rebut the presumptiofi of a 
. resulting use ; and in many cases they have the 
effect of showing, that even uses expressly 
declared ar6 not to confer any other title' thsoi 
to the equitable ownership. 

So if a conveyance or devise be to trustees 
upon trust, for the separate use of a married 
woman, the legal estate will remain in the. 
trustees, for the purpose of enabling them to. 
protect \hp interest of this woman (t). 

In some cases, as in Jones v. Lord Say 
and Sele (ajy (which, however, is a case sui 
generiSy and an anomaly,) the estate may 
remain in the trustees only for a particular 
period, - as for life^ and a subsequent use may 
be executed by the statute. This case depends 
en the peculiar language of the will, and the 
circumstance that the gift to tbe hdxs of the 
body, was introduced by a breQ.k in the sentence, 
and by an independent clause, containing evi-^ 
dence of an intejntion, that after the death, &c. 
the trustees i^ould stand seised to uses. 

In a recent case (b)f the court of king's 

(z) SScester ▼• fVUsonf s Term Rep. 444. 
CaJ 8 Yin. Ab. 26s, 10 Mod. 43* 
(bj Doe V. Smpsw, 5 Eait 162. 

TOL« II. R 
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chkiMl 'iBft^t; superadded,' as -tfae nvahs of 
^viiig'^fn^'to''th«>jjt«^iiffl«d*iii(lRltkMi of'tb* 

<tili^'6%eis'<<yf'htt!'«Ul. (^ IThiti ts'di»ifiTst«kBi« 
siob;- 4» Whitch >^<^ cbi )ktitti|de>' of ai 

-(^he^y's^^ittBhgl avMkttCioVf tor tfae>tras« 
tees, and their heirs, wiUVgiVd^ >ttie fe9^1w dibm. 
TfmsV'a'd«vl^'t(^^ £bt'4iftv'*<v«lh<ii^iif^^ to 
ttix^^i,'am^Y^t'Mt§fi^ifimi6^va^ Ibnitfa* 
Iii^ 6{%'t:M ilft«HliU<^Mttli t«i^i*ftiM:»8Mikatbir 
80iis'^^d.'W}!^^ld(j^ the-tleg^lM>3ii(f4w!tn»s 

m^V^ Is^kublVeJlititt^ ;>'tAi6il^<^mxUviioiiieit 
o^ tb^ 4^1Wd6<^,'thet« Wduidilia/lali^lwpQgi 

trti8tbek,-tbisA, <Mi<lliditdM!ixt <iS^4Si»^miksakat, 

th« 6stai^ &f 'eh^-tftiM6«»'^ould)foe'tooiifiit«kii» 

th^ peHtl^'oFl!tv&-Ufe «tf 'tfaW; ^tMfpfiottimAiDk 
death "th^- lihJitatkii^'dtr^i.ii 9M^/laite> bfiioDt. 
Hiu^jif^mith^iikBlfibetiiM fldautwd^r them^wl 
been'sab^ito liltitttti^ >b»<C Jbrdifit^iinA 
retniiii^ tOffefe d&tti' ti^ttsfeiii^taadtlMr 1^8"^ 
\nthbiit isaji^bg'fi^th^'l^idf €;'iclf tt(>tfae>kni# 
trustees for yeikf^^'^iifi^nMahdiriibTbtijifitfalrlii* 




trt»tew;<^b «Bii3iinataiii»iV04ildifaai«»«lto^^ 
an implication that the trustees shotddntekk 
merely an estate for Jife under the first clause. 
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^attlie uttekwr liifcu$nkio^ t;^ ||Hb(n:y^;L,vpald, 

£rtuaJ!i» €xmta«ti«ttfim1^ §ii^^^i^x\on to 
gire «fiacfe td .ear^Tytifarb i^i t}m <^ftf4»,%^ cpart 
•faooldf confikie- the!fl^t.lhii^tiqpj3^jq.-,^50jw of 
tbe/tnai«s»;to. tbfe^4(}d^(j%ip3f{ jj^^'^j^pt^nal 
cases on this point are Shappg^:}it^^vij^,J[cJ ; 

twiBntlferkbt.Ufeii«*ivey,^^ian4l)iil^ir3 by 
isaseaaaflJrflnbids^jtoiAliQ »9fb^Qfi9^i}m^V»* 

jrid tifhsd vMk ^f^di<9u^,i^:PgffVif^iff;ate 

4iatotidooofdi»^f09)^l«&<^B9|r^ 18 l^wi®^ 
MiSid oAiatmB feiis(%.j»u}|^<,.jfe,[t%|K)^n]t of 

Jlbit^tbh-nl &«>iegiiiif«$ft(^ jfl^jj^pjirjpg a 
^BgU ilgrfJtJ»Bi?tte«8flf jtiKftfjiaSffPeP JWft. ««!?- 

«llrids^aMfirw6dfaflrTtoli«st^/ ica .- . ,, . 

't) 1 Broim 








^44 ON TITLE* : 

For example : A, seised in fee, conyeys to B, 
W %oid fiP^-«i»i^ ^:t>F :&. kadL hwHtitB, for 
the lives oi A, B and C. This declaration of 
vOe ^iU %% i«li4id«rM tHi |i2trt of llrt fiiUltatiU 
<^1»ie' !^^^tii«§-' Mid'^^1 'Cbnv^ ^^ lands 
daring the several lives of ^; (S'tiiid C ; Vhihi, 
if'(lR«>b^f^3^&6!Md'ii1<<^tiea illtr'tlie^/biattftmt 
to £, B would have beeot 'nit^y'tie^n^fbr h& 

This rule of exposition is applicable biily 
wh^ii'lth^ g^^ «aid declaMts^tt of ^^ aW'in 
favour of thiff-aaittfe 'tier*©*. 'JFbFwWn^el'^rant 
is tb <tm^ 'peif^ob', (fltid th^ iii«- 'is %'ilk)M»rr of 
another person, the use musl<'*h«e€^kanlj(.*W8e 
frttm- thi>'}8^inj"<6!Ad «adhdt<'^i^f^<l^^r 
interest than the seisin 1^ ^iJitS'^ ^f '4&1' 

But a conveyai«d4 18 Ai^MVis'i^s, fe Hh/sf- 
for fi'Hridf'his's^hijii^i^^V^Mfe^ ^fl^,'''<ir'ltb fliit 
efleet, •6i'-W-tii)»^f!for''jf forllf^J ty^''t»=^ftVfiJl ' 
him tb^etoiift'^ ^ti''¥hd''ti^6it4*^Ver Ad"' 
use A/^iiich^Wift be eitidWe* "by Wiftiliftg. ^f^P 
these 't^i^t^'<Hreitt'4fi^''ds<^/'Mh& m^itaxMi^ 
of uses tkkelshdUb^ df ^ts/atf-V^ a'it^s^^aiid^ 
embfbcds,' Aiid "cof^Wrts'ftrtd^feitafcy, ^ ^lh6tt''' 
which are, in substariie' atfd'tHey t j^il48^.' -'^''^^"^ 

ButHhere'^r^ lime^thais HftBOi Hft^dt^i 
of this defecriiilldn are-trtisti" t6" s^ '!ftit<.flfe^' 
benefit of B ; or of iirt^itbi^'^'br tb'tfete^'llKf''* 
rents, ahd pay'theiiitW^B'.'Bi^aJttife liltfe:^<t<Ww'' 
these instahc^^ tfle uitel is intfale tiiis^/iWHyii^^ 

■ : i/.-.iiiK;'! y'.; oiTiq J)yTjhn:'« -kI 

•:•• '. .= ••■!i !■) v'i'lrjlWi'U^ fl"iJOion* 



I >• 
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'^"'^r ;;.v:.? • ^« -•■'l ".^ bo.s ll ,K lo fsvil oil, 

^^<>ffe^».%fttl»pi:^ew;teft?,.,l ovml blur,- W ,a ,.' 
Sldly, Th^t he is capable of being s^0 rfQn 

,Wr.;Tlj^,^j(Br^„ift,,^ ^^90%uVf!>MUi a»4.; 
6thly, That an use is |4f«jM(8j3^(P«4r?:U5ifi it ; 

Hffm^im' ^th-'n Vt^JP P(^'ft^i,l;tle^on, 
Um»n^%t !i;ft5ic>,,fihfip»i).Uses^ ^pa.JCv^w.W/V 

*»mj4j» |!ft|e .ip|trfwiu«;ViNtv,<:J^W,.9^ ^''ff'^u<tl» 
Estates, ^^d^fp^t^,.,,,,, ,„ .,,„, „ ,._,, 

,%v«ftfei^$ .Wflf55 H^ft^ri^ly 'fftn^PPfW ..the 
«<Wjp3W?cfft.. Oft %!i«#^-.pf riti^/i^W^-jlie , 

be rendered perfectly iamiliar ; for without a 
thorough knowledge of the law on this subject 

B 3 
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no one cad ^P/m.!>J^ i^bfitract of ^^6 witb 
satis&ctioi))! > oi:.,;a4>^,.pn , if:,, with, credit td 
himself, or JBMif^^tpJb^f fiU^tr, , 

Under a former ^diVJWiw (/^J,» ,wrJL9i(9; in- 
stances in which an act may be done under 
the doctrine of .uses, or. through the, medium of 
a conveyance to uses, which could not be ac- 
complished ,h/i< tho )fu)^s(.o^;t|pi^.i(;p^<^/Iaw, 

have beeni stated) ! -il;.) r, i rtuo? ...t t .'.■ 
In inrestigfttittgfjti^s ^,f^ eqflit^ljle^^ as 

well as the ^egftl^^-owDfr^Jsj^^tv^^^Jji^^^jilP^ 
a subject ibr ifaMiuli{AQ(ii8idxio(}^.$^^)^<^ti((n» 
to decide-wket^ftft^MWin \^ ^gjl^al,f{ j qj^ 
an equitable estate, under the l{uiguagg-.o^^a 
particular dendftOB QjlibeCf#|^uBpe^J:;g^p|^this 
question mosCVc<»nttflpJjFi»iMi%-flftI^i)iij>tio„, 

A fe\Kj «b4ervfttii«i»,ioftnfchi?'iJ>qigi SfffM 
useful:-. •-.•» '.li! 'lo H'>'Ufi oJi y^d niaioe Itj)-*! 

1st, iNo:<Die») ewfijttobMlrfJPWeWttfflSj^rfr 
seisin, cabjte-ajMfer lbe->kg!lJ#S«!it^bm^ffi?iiii» 
vestsd mi him^M^r 4rtie%t>e .^^ ftjpg^ifgp^r 
authpnityjoiwl- tiiQie^^^J;) ^ ^nS^yjJi||fre 
such p<»w»fluill(»8.>ifc l^iin^^i,af/^^emgcfi^r 
devisetB:«eest;!.««riA|i^ ^Ujl^^fj^^^Bl^ i|||| j)e 

given- to fai^ ,h>yt .fjU^^iftefcQ^ifi^ajgBfnfeT 
Auihonti^ W»'»'Jsw»nilft(^e^igm]^^w; 

but poi«r8[^,rte, f^Un^h/^.^m Mfk9W^ 
owe tbei* katiodudtioo.J^.ti^ ,^|f^^^f„H»f». 
In shoDt, lihetBey p^wttstaoa ^.(n^i^pa^f^ ^'^® 
use. 

(hj 1 V<^ 1^ 101, et $ej. 
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* > - 

Some powers are coupled with an interest; 
^me iare ittere n&lted a^thtfttfMisJ^'^'fiaQ'jeten 
whenthe^ arie mLked'aiitlMMed^'thfl;)^ AMfninre 
poperly denomihuttid pidl^etii'ttianiaMla^nines. 

To begih wiftia(fttbbritiefi^.»-""'» ^' » »!>f. ) 

enable A to confer a title to)' di^-l^al! estate, 
and''!air'th^' «)tbciife 'tsl^^tYm lax^anty pisses 
i' cdfil^6h4«nr^sci^t< a»/0sQlap^ hkt declared 
6f 'ii^''hi^m '''Siii^tfm^imiR -rtetoeiitdcated 
'By' ith^''tt^tttty <lft^f »tt^n8f0rnii|d:Mibea)fiiKtoif>os- 

" ' ^ ' rhto, if :/<V 'he^^^f^ ftOtttoni^ itik > aeU or 

mortg^;'Mrgate'ttnd'<8«tt'«»> jBiiand dusiJieirs^ 

' to^iH^ i!t^«''4»f €>ind<>hi«i4(dii^'<Bi«iriUrhave the 

legal seisin by the rules of the commdn law^ 

'i^d' tm y^i^'WilKl^e tilMMUl QMcofcftiniiby the 

"^{i(^i^tibii'of^l!1^1si«inyie''df UMJsyralidKTested ia 

^HC'^d^iS Mfr^. •"f'<» >tett ifte^fdnl farouui of C 

' ii^'Ut'^^^'Vl) ^ d^Wk&t&a bjaiog'to use on 

^^"fiM '6tf<«ih%J&'iflithttl ^cQ«ia>idtgn»| , It is 

Tfate' 8RI^ i^l^ifValaiiitf «B liipptf !6klDieil»i)ttrgains 

1afid'^^%*^6lftfafii»itfllbiV'<afvbtekBl^ and 

-"^/^^t^^he 9«^-iil^'«i^ii|tdb atfaee'»]t8>«;anfer- 

"'iitig ^^OAblieM^, ^. <&dioi £at)i« twhi «r/foargain 

^'kn^ ^^'^if - ^t^tOi^ to -iand 'i»q tke»iia6iofB and 

('O 37 H. 8. c. 10. 



£48 oif titles: 

fa^^Vt^^^'^^^f -^^^^^^^"^ bgrJKeTeral 
cfoii^tfl'r Wit^ ar fonder iimhiition tx> tlui ineaf 
O^sti^ IfM }im^; tkdft'the tmb deeloredl in&wm 
bfXB ^\\V^i»'trkm^VtvM^ati aquiteble Mtate, 
since tfee^ udB^ di^ilared itifa^dii^ of JBf ronden 

oit^male 1 ^r AhiftiAg ^tu^ i^r noi/expoied to. this 
objection. 

Of Powers, 

''"Svche^H^te^^'^^^ovfftr aa>ine'|nases) ted 
tbis'^us^ ^'f ]^s%hmiMd>iyy 'lisg sMajtb\} and 

uses, appoints to B and his heirs, to Jiseruseof 
i6)<ian(l4ik h«irs/B«s i^<oeatiiifquevie'$ia»6t^is 
^se «HIht]fe«^teafddi »it6 «statiiiby' thetstskotOy 
«»dViMi 4 «tAi^di[{(i«ii<^ tive Yi6i;>Aediin>£ larimoitr 

' "^Burttpf^klttl^^ts adfliiftio^BiqflingrvMss Imi 
inicd[i'«lNfttti^ ]iit»«8 nm^ be«ebm«i' eitates^dadcir 
lli«i( stdtiJM^l 'Kias al|2«(pgoititittbntJiiiBU|r!)be')b9r 
Jl^iiUtiiMl Qlld df> S^nioA] jfifc lJein:;rKiiMi.jif'd$ 
^alli-'<li» tn(d;bv^^h«tcago: of • tiMntrfmaebyesi^ 
tben-^toiC bnid;Ht8ih»ir&'v^'j''if',i •'.!; nit lewnij 
" >im^iv jforiehwdflBeQt iAmi •fl|eoolild(Ed3il).iii«uj^ 
(iiiet%-j^uf,tklii«^biiot ftgiecoteti' b^ tbeiata/brtd; 
blcaiiys^itiirstaj^nflie ftoiaiihe ^uasnd of'tB^vanl 
B i»%Kr«l^ ^)cettku>quemae,'a6 that th«iii6«;(» 

C! i«i;Mt SMT^bn im «Wi'> ?: < />^! <i it; <iti <t.<".;<:|8 

' Btn, ib ^td^hJtt&t-isob^ ihe usetia> fitvoitr bf iC 
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to :B^ and lia to arise from ld^ seiwi o£ %Ym, person 
to whom the original cooi^4Q(90, KFas iiifM]*^ 
andnnder wbicth the pdww teistsi^ lepvsequentiy 
k is^ £pQe* from tbo ohgeoticm ^ beiqg wx lyae on 
an use, obtaa um ini\mmco»A(^9gwid^to ttrise 
on the eatiteof <;betforni^)CCMai^>9U« uiei 
^ ' Thid ' eof9iirehemivie> headt <^\ the -law diould 
be purstaedL'ia JVIp4 Sugdw's Ti^atise on Powers. 

Of Persom having Authority. * 

' Ar )aail|ientifia a«8< flMre «|^w<9rs»v (without 
any intarMt^ tfafayy^d coitf<:ro6d i dtiwtl^ r while 
^weierqapBifeinriiig^ai) iotm-ftM: ](ec#ivfr a hheral 

coDStnadlait. ,f-/i[^)fl ^ra br-i. I\ »t ^i,f . i - . 

MiPuwdrs lajreu^dittssibte ^nty. in' w)lle and 
aMdrdHGfioii whicb oive <theiil >9fii^/tp^ the ^«ta1»te 

to such'dsknafieefi^^aivii^ trust, 

jQuod «(B wi|i foftpi^rliaaiwlb^; ;>4^ ftUfhmnti^s.must 
i9ii)dbseBTad:>stoiQHy)i! thetyi muAt J)^ . lexeoated 
^cedkl^agrttikttiifitlftog^a^^^ QR^Hf ledrt.tbe true 
Idoiiitiiiittao^ I of 1 4te !twni»\ 6if the «t}tboritf. 
liabed MfttJBtDiitws i . cw.noty ! MrifehoMd a i special 
power for the purpose^ ilisri pebctwd ' ^r leBtin*- 
^uMiedf'fajbfcbe iperacta t^.^wdiom^t^ej are gireh. 

iaiwja)9)sD iu^dugr thi6j)TaTe't»hbQ.eiberQised; &v 
rnKamph^: ddi bav.e^inn.v^uthontjr tt>fimke an 
appointment in favour of J9* it^ releaw «nay be 
Ikkidexhy^B <i£tbei right tOitateinldeki the. power. 
31ierird[eas& /ihould4ae)4;o>|ith^/Mrn|M$ of thelandy. 



M^ ON TITLES : 

-jl^d ,110^. lift ,<4tTo/Whfifl»an. authority i^ given to 
,*!WtW.^«W»^'iQ|ntl3«») aU :W«Wt cpq<^ in the 
T^r<3^tof>i^JWtbftri$y^,pw:ept,the.pMe fell 
nVJ*b»^'=*Wvi»Of?.oftthe.^|^ qfli^. VIU. 

im \H mw^ 1 '^k: ^^r^y, ^\eg^jQ. the 

-•fotBBr„*e,8tftmil$ ,9f ai ^fn^,Vm,^jCj.,4y, «fter 

,*«MJi?&.>tlmt ?^,4iwril WS^Jf* P^if^^nit ,^!?f9re 
v*Wt)ti»e,,^i4«,9:l)^iftr .p^ir^ ^fis^<( ,1^0, tjieir 

.,/oTthe l^^^^tl^^,s9ifj8^,ai;i,^^^;55W]^to^^ 
.. haw . b<^%^!W?4f? .H. .¥» S^t^^f-, [fe" 

-.;!»ihf^ %y, ^mp'^.m hMj^i ^f^^A-f^:"^ 

V .^ci^Pte4, ^d 1 <i*ken j^ppn ^tlje^. the , charge of 
.■.^esajd tw^fl:lfint;J, apjd haye ' 



I tne cnarffe 01 
been ready to 
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fulfil and perform all thittg^ contained in^'tbe 
same', iM the residue of {he'«afil6''e*e6U§liSS*, 
ttncjidrit^bl y, coritra^^y ti6 'Hte -^kist' tfiftlpi*^ 
Wei'e-jput ih, h^Ve^^fusea t&^MHeirttjfeeWfe'to 
anywise with thie e^iii&jri of tbef mSi ^Ht aifiid 
testament, or with 'tiie'^I^'df <^U($h"fotld»'so 
willed* to bW'^old "by the ' testtitbi'. -^And^for- 
asmach as ' a' m^m AM ' salb '6e%vt^ 'to^, 
teteinekts, or ^ofh'ei''heted'ftaAi:ettts^o 1*Ule9'fey 
any p^rsAii' to "be^soldi by his AXechtdrs, -after his 
decease,' 'ifter the b J)ifii6n of dlVeriS 'pensonsi' can 
innb 4^Ve H^'^'ottd'df efigeti^ih^ la^;'hnl^s 




16 

iiiimb'^r W tHe'fectrioV^ ftiii[nea^^)i>iyd ©J^lftie 
■ ' s^^,^' by VfeV^dh '^efeof i^aS Weli- the 'dfebej* of 

sucH''me^t6f^*iv^'-i^tk 1ittt»aiff;'arta xifMis- 
*'^eiiJ^fo''th^lrM'ti^iig^^tfliMl"df-ithtetefili 





e 
or 



••Mgr'a^t^'Sl8'lfe»JaVWb^a'6neHftt ffi^^weShh 

''^oTtii^"io\i!# i^^^iiIt^'mm6f m ihad^ %© 




'■'Yet i)lf*per/or^arf^i-(^ote mmW'itMHor 

"lif wl^tli'bf iiiwm.ff^(jfM 'km ^^^brTHo 

' Wtei)lea^lfre''^f' MiM'\GSay> P6f fetoy 

yeiec^y ^ 'eDpihie6^ partf 6f \he 

e'^eciitbrs nWed'^ilf' aily sufch' tefetatmeri^t' bf 'dhv 

sucn person so maKmg or declaring any such 






^}i» tff^as^ifariids, tdamoMbMt or 6t6er htfredita* 
i^ieiijtaMtbobfi'ijKikl by- hit ^eout<mr,'ttftet 'th^" 
dsdih'bf anjrtiMoh tBiiUt|ot>, do-reftlM to tfeikelupon 
him 6r>tbegnltlxb'f|diiMmMi«tiQn «m1' eKilir^ of 
th«^»j»eij«8ttaicot «tid !lM«wilU ^ei^m'tbeir 
H^vQimdd.to )be <6stoutoni| mid the tettdiie 
of[sht.iS4«ie ekeciitinrsida atk^ and littk^ apbn 
thi^iitl^ )6iu«r.aivd< ckiiing^'tif Iftie'.issi^e Iksbi- 
n^^^nil jaet'wit^ ithieii* iJHk bfeurgt^'^iid ^afbifes ' 
o^mchtlwtda, jnwnii wngi, -w l6tb^ i^tfred^ toenur 
s<^.FUid^to(t^ teoU/'by^ tltt -ektilitbr^' df i^y^ 
such te8tatorv»«»i'«ell hQcetoftib'MM^f i^'l^i^' ' 
af$fiQ tpiiii^ tiiBd6lJa9fiiuiii''Op!til&ri[i>^(iIy ^f^t^e 
8^<«M$o»t(lnclbafeiso,dotlvdc«8pttot t^t H^f^< ' 

tdi^rt^M^tk adttpted 2Mkautafe«Bl>(i{)b«<fHH^ <^'' 

and a{4i9iBfecl9alvih>ilhq^Iawi«yifitfU'«he'>ATilb ' 
ofj^ $ain»uCB9C|atofB iunned<4) ttie s^d^^G^iitki^ 
xnent, so refusing the administration of tiiie^^''' 
te^montkhMtJoiaed; withyhim' ^M'^thfetii 4^^^ 
mai|iilig>4^oCi<ihe'iiBr^iaiid sater <»rlvto' hks/^^ 
tenao)eBtfttQ>:heidi«laiMMS':Mtj#iltea t$ b3^<f'|^ 
by. .tbei jepudliijsnttftf flh^-Wtt!b/«eS(k(^,"iWhiHii'^' 
hecetofbre^hatli mad^o^ dbdttbd)^ ^^^^ikm^ " 
after shall make or declare any such will of «{^^^ 
suqh. lamNr 'leateaitefitiyi@r-4€t^i«Jkiii€iltt,^ WlS 
hi«.de<jea«feto(l)e-ioia % lis 4xefeitdft.5'^^«^»«'^««^*^ 
WiA»JnB»Mso^>tiUa.t^^tt8 fi4t^>^dMd» «^^^ 
extend to give power or authority to an exe- 
cutor or> eie6tftA-8i '-if iny i^ifai^'tir«^W6)^ 
bargain* or put to sale anj^ IftticI^' telri^m^&^oV^ 
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will. Of ,|«|taQi«o^ tibfreliofoife jnade^'JoAer#liisr( 
Xhsffk. .\i^ 9Uglft.(<l0..b9r tfas lioMine « bf •'tW> 

..Ao<lt(t;bia/»|»tutft/faaft'be« iuaiu sU B^-^c»-fe«^^ 

tot^ opri^^^ofii^. <9ii9|i^q^^'ac to bmb omv wliUlit'i 
thej« »f gw?!Blyo?» ftwtbi^fifcy Cfr/jjSome g«n<**t't 
inei|r4opgpQ.j^-ctft1^ tlfk ecHitlitidtB^btdQlgltfUbiMtfi' 
of j;h^^l[^,-i^kU%49tt«r ^ B mJ wDBH .ebanU^p!^^^^ 
tra^ec)^ o^:,;^.!V{iitt /orith^'foUx'of «dal< ^^»ti) ti»>' 

J^tt^ is(jrigl»6 jy^ifaftr^radiatlftfaaBr iAAi Ib^*^^ 

and, o^^i9/Qi{klf»«i»:tof)ihis far^qsokK Atdied>i^>* 

a |i^f^i5«We».Mteji«rjlfRlspdei<dly{si*Brttedi^ fe'je 
t£h«,i|ji)«ir^ ^ ^II^.:«xKi«iiAfiia^tfBC9(bfotb0iBafu;' *' 



oukf o£ia dBviUy tflfndiiie^TOfAsil of cme^^ott ^ose 0E 
tbr^tiiifiln^/if^QOti*. Soifthst afterj th& dQMh of 
one of those persons, the authoritjr ndll ibe at 
ain t«id;' Biit UBd?£ (uruatR>alBnefledi»r*a|i ^tCBtate 

^-So itdieto aDTviHithoiitjriajiipveii ^^ eftdcutoQBi 
€0 nomine^ it seems the . jblettttf^ dpinvuif that 
ljttffr0i(doicbDnfor ttfaeltiorit hsmg^iiud Imto^ tiie 
exdoQtdiB ^of I tbeiMrntin^ astoMtoiv imaj >ejM8^ 
€CW'^»l^uAfaM)aibyi:(^^ thfi>'poa« 

trary be AeelaTsd^ tbeM euidiafi^Mi'fimaitoraljf 
pirsaaai^^pjodi iii^coaflfqpmotijofi ikt^:Mthaikk^ 
gabit /tonK^poieutLi .lidl^pnm^rtthMfqi. auliiMities 
cMniot(ib9mKefaaBdrfh|n<Tfteaiis of^.a^ <%fidriexfh 
cutedidiy>atliittieyi(lii^j.il lot ,Vi. v f/ui ;Jb ji: /ti 
Such authorities occur for the inQait*f(H||t^ili 
wiUsf tby<MdoDda|(pD^0trjb pYBm ti^iextsci|tefcA. to 
selliidrita{iIH>rt]g9g8]i. iiKM,>ih partw^iJiwU^Mc^^ 
oopyliold dandst»ibr<'tl!i^.i[^iyoa» af gbsBg dl 
title to the bargainee^ imiMdi«l(l|ti«%^lt)(tiis 
tetfl^dxhnibifQaelf/vHitlteu^ tmfoqeofi^l^^^ithe 
adnii88k>liiofiihm(fijDpeiitoiiki.j ^^?.tii1 Jn^idBib 3£ 

alPtlndB^^fheiba^Futit lpl«%MidD&i^tbdl^««li^ 
ilea 4£'«^>(lkid^^,tandd0iidar^(^ 
iifia9i^.asripiiw*npit{ya{fpeii^]iii ^dimstii^ydiMta 
pcwfarsrtD*tPi>Btecpq toidi iand aatniy ngife tl^iQMJM 
partatwott^.aoftiikAdjliJkeiJjw ei rioidw 

For though thesd v^V&ofibclslfai»e«'^«nftfid)^ 

Cm) CokeLttt.H3^i./^4iv)l^.(2U ^ ^, ^ ^ ^^^ 
CnJ Combe'% Ca. 9 Rep. ; Hatokins v. Ain?^, 3 East 41a 



UNDER PERSONS HiAVrNC} AUTHORITY. j2j50 

mod^ y^^tfaejr'iatertiQote p]ic^e0iy>.«tashie9tid 

Tbe pefSDn to> whcHfrildlen^i^ne id^eg^Dteil.ds 
merely a trustee, iloRlvhsneetBate^^aatbookiaiii 
ascidUtlhwitids to^'^pfUftiiitrinrfiHioiw af^ichih&en 
are'coiiiiaru6|d st9if(tt^.:Mtt r'\v-\< n /^^^wwi^w i)% 

N^aked Irat^oipilnifit dbtMildrbeiekeircaaMibpiirafy 
8Kid^gf«ail0i»ljpiiBn!» tbaifaeiiefit.'dBtfaefobjeob3ctf 
the |K»Mr/«R(din4)rifor, tlw^b^iifidkliiifitberj^riem 
bjf r^lMmftkaipMr^^b te^be e&iereideA. o< i v*r.;ij 
^ ^'ADj^tfusuA itt>tberwq9U»nofi tUoffiJ^o^Ke^ 
yitiMifer tlhi^ appiiiiltnffnit^i ^t\lesM:^i«\equifey }\cbi4 
ifi^^ibagib oftsM «h6^>flf>p|QiQbaEttDt^mayt ibdonH4# 
eren at law fojj for fraiiiiM9'jrtfaa»jccc^rbitoiof 

^'^ AlMtp if/thet powc^ beiiw^ponlb/vgkilfd^uf^vm 

tt> ^fidfK Itt M''fid|uik(rsoi*ei^bDj:>6nbi(Qf/4^ 

ft!lll<ielttiwiUl4**^/t«idini /)3ii.T^rj'r,Mi c^^i^ ju j.m^ 
^'lifiw^ ^fa^'tf) 'fkifrar ludiiDiiz?^ jt^ointnifittte 
at different times, aiidiatifafipDiiilliiientoDaajrbft 
gO0di4J[^W{ ii^fM»litiiipiyr»<o£ «hla^ wubJKotw <uid 

&h«b^ttpp»inta6neit5i as? laro* edigfaiidly jgooii mil 
ittftibbtafi^tlMl) vb^mpijn t0ql|»qiieii«/4tDptm»BAfi 

which is mconsistent?w«t|it'AiidjAr£biDDi)fi^ 

(o) Do€ and Martin^ 4 Term Rep. 39. 



Powerst hmf^veVf may be so ez pnmt dm to 
give a right ofnlection ; and under such pomn 
an appointment made bmA fidt^ may be to 
some or one of the children^ or other objects^ 
in exclusion of the other or others of them« 

Of this description are those powers which 
enable the party to appoint to any one or men 
of the children» &o« &o. or are in Ikr our of fifc& 
childreOt &c. as the donee of the power diaH 
appoint. 

Authorities in wills di£fer £miia anthwitwi 
iiK conv^aooes to use% in one wsaturial <hi^ 
cumsstanne. 

Under autboirities of the former d ss oriy^ OB» 
a comsfKMSrlaw seisiUf and undsr anchociuse of 
the latter descripti<Mi» an use to be esscwMl^ 
the statole^ wiU be^ givwu. 

Hence the distinction^ that wt the fmnr 
case uses may be decfaMred ti dsa aeissi e(f ^ 
appointee or bar^pdnee, aftd ha eumitoi hgp 
the statuts of usss^ and is the hrfier «ass mt 
use declared of the estate of the ap|MMMMki wiE 
be an use on an use, ancf , §m thafe rssMSi^ a 
mere trust or equitable iid»nst» aet 
by the statute^ 

In considwii^ the actual stated titlasi 
disbnctioQ should be cdnstantly kepA: 
and as oftsn as in the ^lerdse of A powmr 
appoint to uses, an appointaseot ia-flMiis 
A and his heirs, to the use of £ and his heirs, 
the legal estate must be consideKd as i cjs ta dTin 
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Af mi^ct to a trvst'or ^uitftlbte interest ia 
faroar of B. 

The«d bbsety^tiomj boWevier, suppose the 
]|igai estate to bave heen conveyed* ' to supply 
a seisu to tbe uses* aud that the power is a 
pow^r, by y^ of use, over thQ legal .estate. 

For if the person by whoQi the aettlement 
was made has only an equitably int^rest^ all 
the uses aod trusts declared by that aettlexnent, 
whatever may be its ^guage, will be jpaerdy- 
the nodificatiovs of tl^ eqait»bje Owoersbip ; 
»id then equity regards th^ qufe^taAce^ aod' 
not the forjUy of the coQveyauce ; and the estate 
will, in e<{mfty, be in the person lor whom tho 
beneficial ownership is int^ded; and the person 
ill wboie faironr the use^ in the second degree, is 
declared, will be considered as the beneficial 



^eriKMS who bftve mierely authorities do 
not, Ai ftrictness, amoey. They sell or appoints 
TiK <i^ is derived immediately from the 
attthortty, and from the person by whom that 
aotbwil?f was delegated ; so that under an 
aMhority to sell in a will, the vendee derives 
his title merely by tlie rules of the common 
law, aad aonse^ntly, an use may be declared 
ofivi-aewn. 

AvditiU ihe mrtbority is ei^ercised, the seisin 
IWBHM» wndistuffbed. Thus, in the case of an 
aptbonty to sell, given by a will, the seisin 
ramawi in the person, if any, to whom the same 
is devised ; and if no devise is made of the seisin, 

VOL. II. s 



k%eM (He %ir'-at ltt«ri' till th6 nxi&iontf ho 

v^^Sol^'yair. kuttidritie* '^» by ^e' statut)# 
^yi>,^l^fhe '^'blii-'r^mtthd,' df'he^tiMity, and to 
i(Void'alle^^^^,' itt th<^ 'baftfkfupt'dr othier 'fonmei' 
Ufil<ji',' iiU^'tM addl6rit;y BhaSl 'be' eiiertid^. 
lfetf'Vfcleki''ffie WkthbHty 'itf aercised,^ it will 
^TT^th'kiid deM^ 'til 'e!sita«69,'' «h»>geH^ '^d 

cilb^faent^ to^ di^ t^r^tidA '6f->ihe>a<fthdfM^;< ^>" 




ity 

yh'^^^l^'W!l¥'b<s>!dire^d'-b5»> m&ffe^^ha^'tii 

^)i0'ktitii6Ht^^4hd"fa(it>C^iJ#;''a9>lihe.<akli^:i6if 
the power, ""'^^"loii i*//! ^(' [)i-ni,d -xf Ili/f ^'l 

-'-"li^ f^dfiiil(bi"'6^^«iie,'Vrifl<:4i<l«Ml tif^^mdi 

^ ^]r to^eF'ih^rd11i^h^r^rpti#ti]|^iito:i1»«o% 
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UND£R PERSONS PAcVlIfO, AUTHORITY. ^^ 

acknowledged. operatioa,oC.ajE;He<,ff| l^pi^^^Jl^ 
rights, present or future, whicj^^^qj^jp^illj^ 
ffifWfi bj'wham.tbe.fioe iSiJefie^ ;.,ygf,jhftl^ase 
of a iMiked authority i*,ng[ti:yf^tl^^^.tJ^e.:^9PD9,g^ 

Ipcept, jp the,'p«rfffl»s whP, i^vfi, tft;^q[,t)eij§gt;^ 
bj5 the e%9iQi»^f)i the jmiJjftrij^ j-^5»dj4jj[?|^^ii,jlijpp 
persqna ;tiQ iwhqi»..jtfee mptfeflri^y (i?, g^f^R^ii^ 

open^tiwo,;ftf,npftc|ai|ft„ffli ,$n^ ('?f>in )^^H?& 
tijjl .^ e^roisi^. ofi) ftlje .^^itbiQirJi^y j^, t^er^ , (\!'inot 

«?f itlw .fitttlpftritjr y,|w|i,ife)a^,!tihfhii[i99J§^ ^iJ 

be will be barred by hb nonclaim. t,,/,,^ .,,1, 

common law, »'^Jiei?R»[b^.^«P.?HlSfi^im.^.M^ 
«0*J^ ft) bw^».*p4is»Jfii^.9) im4n9foWff^^^ 

<Mi|th©rttyjofc|hiB.4esftr4D|^f)i),:ftpdT^Ypn^ 
lands are bargained tui^^^^^jf^ ^^,^^^^\ffify 

^0!»jt,oia^il^ijbfrgaij^n^flii|t^ ^ ^ 

Jtoitr|Miftntoii^«feftifRr#ipfi.?l o^SWfiiftR^ffrt^ 

^fiWfil Wdgjfeltrt*, Wj»SflW«e,fff afi.W|i3l?/»f4r 
(rj 1 but. 237 • 5 1 Rep« >74 '» ^«^ ▼• ShomM, l Atk. 474, 



2ffi3' ' ' " ow titles: 

oiw^fftebold land/ trill opentte in the mode 
of' h^it^\^j ot'tiitfrgain amd sale. 

'Itiesaj'b^rgai^is aMd bales owe their effect 
to the rules of the common law. Tliey are 
nOb WltUin ' n)he statute: of enrolments. Tkat 
8tAf4itb> is>Gtpplieable only to 'bargtins^ and sales 
%^faich (ibavei (their eflfeot under the 8taiiiite» for 
transferring usds iiuto ' poiAessidH. Hence it 
Allows/ that) biargains' and ^ sales qndbt aatho- 
ritito donob ra^tiicd «n!Folment^ except so- fai" 
as enrolment is prescribed by the deed^ will, 
or!4iot^o£ fpavliamtBfitj by wfaichtheatothoifity 

I ' Bwgaiqsialiui >sakB < >uqder ^ ^e lasDd-tas acfb^ 
tvt)d'>i^nderl ) the statutes! bgaxnst ifoankrupts^^ r^ 
^ttipe ciiirolhient -ttyl th6' eKpress prorisiooq Ckf 
these* stutdtto';* and entails in bankrupfis* oanmift 
be barred unless the bargiin andirsale/htf 
enrolled 'witbiq'^x vtibaliis. < i . m .mT 

It is fllsii tb 'be^ iteinembered, thftt salcsrundor 
authoriti^ ib ^ coDteyance to iUseB^ <. fre^eiile 
the denomination 'Oiid'^have* tYte^^dSKt-QKlap" 
paintmtntSf and' i^ot o£' bargaim tuatd>^es. 
Thus> if 'a raan by his 'will ^e tb »»>t^ 
power. fx> sell, and a sale iB^'mad^.tdifis.JSI ipn^t 
be conside>red' as '"d balrgbineei . oc veodt^r aftd 
imi^t plead the will, and the iostrumeBttioliSQle 
as his titled but when a otoveyance its ^nitide 
to uses, with a ptf Wer to sell, and a sale is jf)|ule 
by virtue and in exercise of the power, 'the 
Tendee must be considei^ as* the ap{ioint09:«f 



I 



UNDER PERSONS HAYING AUTHORITY, ^t) , 

the use, and he mast pleiad hisifK&sbinf jd#ivi^r> 
under the conveyance to use^^ ai^{tb« deistd^pfc. 
^sale, and the statute fof>branafej?sngju9e»>tfVo 
poBsession* '.-..' .i >,fi i,r 

These observations havei baen^tctended/toisri 
considerabie iengdi^ fvi^m a Qoav^qtion oBi^ta^ 
iiDportftnc6 - of • foinkiag acctirate. ' opinidnsl : < oft; 
pointsfvhlch afieet>th(» {legal titl&» i.:,m *' (iijir 

It ldlibalpropb>^t(kwlal»la^^poU)ec&ute \ievr>:6fF 
the hmy* ^ k>LiiapplibsDbk to itj^i ob^otA ofjss 

V «Th4 objects of 'i^p9^er^iaf0rtUei.'pemDn8)]ff^ho» 
are to take under the exercise of (tfaepOMmv 
^ksn tfaa pamkr^m tp*appomliAi]toogf'.paT!lwdar 
pcrrs99ls^ ' oir 1 6dmer i <k$^ rthemv^ '^ ^ ' ^he linstahooc 
of powers' ai^ favour ^ ofiii^l.B, aQdri([>)iDi ooiUji 
livrour of ^'dasfiiof ipdrsiMis^ijas.chaidix^ or iof 
adyor^itflier ofitbrotKl mIi -< .liui l.^nud i 

The power of makitiig)(d(ie/appoaiDi:mto^ 
mere^anthoiity; ,bat )4ihie->ri9htK}lfitakiiig^ttnler 
th&^8i|>pQisitivie8it is* ott inteot^sty ;a .faei^t« ^ 
'\'Tkes^'<ktoseqliencaSitfclUaw;i''i:. .; <n >■> wi .1: 
^ 'iThe! person itQ'wUonii th«i>po\teris giw^m^m^y 
i»kltiMB die pos^df^ //buib 1 h^ I cwawt r retlease • if, 
viffti' akc^Vdiliglteithft id0re:ili'fi);ailing(Optiiiion^ 
i^ opintnoiK combated,: byl Mr« iS^gfifctv .ivJbo a$ 
^pplJrted 'by > stane ^gkitlom^hi q£ g^stt da^r^^VAg^) 
i^tryMt^be eitd]iguidaedi;bi|r)hi^ fipwi ^Itn >ui ^. 
) > . tBnt thb perioD » id ! wJiose &vi€|U/r ifhid/ powpr < ip 
t^ b0 tiKoqcisdd iluty>'m'i«Mie}^efi;ight«f4«kip^ 

taid0Vii<)l}€|.po!di^r». jT^ iiws^> bd ^coQmpl^ed 

f-3 
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26^ ON' titles: 

J)y^,piakin^afeofl^^^^ levying a fine, or 

.py a re-lea^e. 

. But sorhe powers are an interest m the person 
.t9 whom they ^re give;n ; as powers to revoke* 

f.aa4, appoint new uses foir a ^liah^s own benefit; 

nPPi^T^s. to jointure (.t)^io lease, to charge, or 
to J raise money for his own benefik: and all 
such powers may be re-^ease^ oir detea^anced, 
aad cojisequently varied or modified (ii)! 

J No title requires more, care than one whicn 
depends on a power* AH the circumstances ot 
th^ power must be. pursued, except m. a few 
particular cases m which equity suppues a defect 
in the execution of the power ; as ih' mioiirof 
a wife, children, or creditors, twr purcnasers for 
a valuable consideration. 






i 




the estate to be appointed, and ^^Ifee ' d^re- 

, jtnonjies w;|)ich are to attend the exercise or the 

,,p^Ok\ver ; and it, is nrudent to analyze tne power, 

to divide it into parts, and to c6lleci tfi^ '^if- 




ig tne power 



,, cirpujnstances have been observed. 
' Istj As to the persons. ^ 



1 



<'«.^, ^««?.V. Milling^ 1 Vfiptr. ^814, 



I 
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UNDER PERSONS HAVING- AUTHORITY. ^69 



t i , i I , ' -^ 



In .titles und(^r authpritieSy particular care 
must be taken that the airaiorityW^^Wxi^l'cl^^ 
able by those persons under whose' appointment 

,. AnTiuthority'to A, ^, ShdC/ cannot' oe e5> 
ercised by two or. them, except^ uie'lckie %ll 
witjhm the statute o^ 21 Hen. vttt ;' nor'tWin 
;unles9 there be a disagreement ^t disciaimer oy> 
the other jtrustee. , ' 

; ^n authority to be exercised, with thQ don-t 
. 3ent o£ A. cannot , be ' exerciseJA ^tE?2m^ 

iblteb;^ 
.™^,_^^ — p ^. .^ „^.. ^^ ™^£ild[''ba 

^ % An authoritv to.xhe survivor, of several 
persons cannot be exercised until tl^e survivor 
shall be ascertained ; aiid therefore ah 'attempt 

I by both the persons, to exercise the powen 

fWilf be nugatory, since ther surviVor is hot 

Jy.^x'){^)/'j oT&nr -(ff: vsTu fT)n{// in '^hop! •„•.; 
^iscertained fyj^ r 

r, But an authority t6* executorsu eo nomtnei 
or to scffls m Jaw^ eo nomtnCy may be eiercisea 
ty tae clofs. aifter .the aeatli of sortie of ' tfh6lm 
/ imd while , the words or the power iiiin T>e 
I satisfied rfW, This subiect afloras a lafga 
head of investigation, with many and mce ais* 
tinctions. r , , r '^ 

When no person is named oy wnom an 
authority contained in a wiU snau tie exercised, 

(^4cJ Dyer 2ig; MaMeltvlMansettVtV'm 

Cu) J)oe V, TomkinsQih,/^ Maule and Selwyn 165. ^ ' ^ ' 

a 4 



tbem )diem is -n difEculty in adeertaining fr«tn 
vfhom lA^ legal estate- shall be taken* 

iWh^a the sale Ls to be for puipodes odnnected 
^ith the > office of ^xecutors^ then the autbarity 
kynby^con^triictioit tof law^ to be exercised by 
thBiexJecMtom (^a^. > 

Xhb point is aiu^ecsaUy conceded^ ; la odher 
casesy At ia doubtful whethoF tfa;e executors . ahadl 
sell -as bavLag an authority ; or the heir ehidl 
sell and convey as. bpvnd by a tni9t (b/. i . 

According to a case in 2 Leon 22, tlife e^^ 
eouttfis shaU selU tvbile aecording toMU v. 
JPisJham'(€j ithe hair ia a trustee to. sdU: . 

Tho authorities i are oolleoted in Fmmdi on, 
Devises (d). ' ., . » .: . 

AUhougb eiectttoro renomaoe the probate/ of 
thd w^L aa to pdfseaBtali<estate, they; ari not, by 
8ueh« . redanciatAoo^ idiaqualified. to e^ooaite > ao 
aujthontyi]0.f4iale» jS(Q. o^)erirealietta4;e (1?^. > 

So a power given, to a< person^ to-be »eieroisqd 
while undeif oo^vertiuie^' or while^sole^ cvittefctbe 
exercisqdt by the perscm^^oivbom i/t is give^i 
ivben<tbat ptrson i&dtSerently circwnsfanttedr 

So a poM^er giveA to :a^peFMn^ tO' . be eiierdiaed/ 
f»hw in jm9fi9si^y or .when.m receipt ,tff^the 
rents, ^q* pHnnott bet . ei^^ciaed. till. he\ia ik 
possestooa, ,Qr iu receipt of the rentsu - 1 > * . . r. 

; » 
" • . ' ■ ■ ►' ' ■ ' ■ I . . • I ; • ' 

{aj 1 Anderson 145, Keilw. 45. 

(bjt Pitt V. Pelhaniy 1 L^v. 504; Yates v. Campion, ft,l?,.W. 
308 ; blatch V. H'e&A, 1 Att. 420. 

(c) 1 Lev. 304, 1 Ch. Cas. 176; Yates r. Compton,\ JP.W, 
308. C^J Page 29a. s ' ^ 

(0 iP.W.309;K«aw.44bi ^ ''-"'^ ^ ' 
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la equity, however^ Hp^rsAhl may^contrslcintcJ) 
exercise a power before ith^i{><>W6r 4s iin eiM^'^ 
and the roaaicnt tbe power shall -^vek^^orV Be 
exercisable, the contraet M^ifll - in ^ t^quitlf { be'/ 
deemed .a vaUd exercise ^of the. poimirf[)fJ>; akid^ 
a power well exercised in equity will 4d^ bitidLi ^ 
ing on ihie party and bidbeire^ the ibsue. in tsliU 
and also on> all f)i(ifrsoris in v^i^mon t»'<ti^> 
inainder fg)* The like obser^atism ttp^lim Uo^r'^ 
cont ractis by ' pecsoois having > a poimr ' of iedk^ ^* 

Toiikost -pox^TBcf tbiei'kiiKl'tiieM'is ttddsd* 
as a qualificationi, when ifae' shall be' in possesribxil 
or in reitdipty ()f td^ 'nl9Mi-by'11lftuef^6f ibe 
Iknitations hereinbefore contained^ * ^^ ^ - -: / n. 

And a qiietftion ^ses^ whether the vight^ to 
ex^ci&etfais paiiMr^;aii be siccileratedby'^thet 
sxa^eoAeft' at <oth^ < dMii^rmliiatioiii'Of tha * ^i/m^ 
estate. Il i^^^s^ tbat^ :ni6re>ias8i|gniiietitl of 
a pfioT' < iife^^state : wiH i not qualify th«' aissigftiea 
a3(hafvm|^'But^jfidtatb't0'exM*dite'tfae pe^wer; "fdr 
he^ isijaot sctised 'by vittae «f theJ iiinibAioiM* in* 
the > dtted ^ (treating the jk^iteii in - the aeilso in^ 
#lttah;t^'phi<a6e'wa3'ils6d4< <'"-'•''' " »<■:•>< 

>^dly, N^ben a^pciiw^r is to be exercised at)\W 
gkem tmky ias lifter tiie* dedth! ^f^ ^Ai it ^taniMft' 
be exercised at lawidinnjigi tlie< Mife^eins^ of^.^ .; 

Bat an 6ii[ercise of tbe power, by a contract 

(g) t}cftentry V. CovenUyy Stir. 5g6. 

("A/ Schoales and Lefiroy^s 11^, B^'^^t^i . / 



.^66 ON TXTLBS: 

4ni'€A)uhy^aa tbfilifeTtiiii^ ofA^ wm,l>e bixKiifig 
'oillj^ >frbm iAiBndwtk o£ ud i ^^d in tl^ erent 
only» thmt'the donee of the power sbi^l be 
liting at the death, of ^ « 

< in^tike <niaQQer»' a power. gii^en to be .eo^erqiwd 

^4>n"4Uly> odier . cyf ent^ ac(ncio|twbe ^x^ercised, with 

tefibcfctiUl^tieTent iaarFiv($4*ti , . ./^ 

.. «8dily^Mflt6a.<tf pow^r/npre^piiW ,t)lw, ^ode 

•ml whibh it «hAU be ejioi ouftd, . i^M ufro^eimudt 

•'•A power to «ppoiqt rbj, de©^ . fflftop^ ^ 
«xBi)oiwd.ibj<wUli; !n0r>l<»P)/9 po^frr^- f)PPPu>^ 

•4p[ioi|it by )tlewi iwi #»Mi«if«|wn^ W,'?«!^*^«ff., pf bjr 
« >de«d on itmHnjgv vw-y .b$ ,ex/^|(;i^ . , »s y^g-jl- by 

And in fevour of tl^,;P\)(j^tti,vf^.^i9i. pfiqi- 
liarljr uadefriiib^.pDOtepti^^tjO^cpi^ o^^^ity, 
m\>puBcbb«i»».;QTp4il«rft, y^iwh j^i,y<;^i^<3{Tita, 
aciiunt bf i«tiujtj(, ,vfiU,.w|>pl^l a., id^<pci^f,of cir- 
■*um*fianoet*.it}k^,§ffipuli?o>iH9f,a|pflyf)i|,. i^, 
: .In..othftrl»r»r^*.wihwt ifif^V^, \^ .^/^kred 
intention- ofl w^pi^g, %. pp^^r? ^j^^P'Mf o^ 
equity will: giijeh<ffl[^?t,.tQi ^t int(efMf^q|\,|fl9t- 
' ttttbstandiji^ > «h^, <¥nwsi|w,. of,, ^pf^ fi^?f«m- 
ataooefc i .^t i iwbw . ^ , «)tep, , l^s,, Ifp^ , ,^f a 

tottavd* -thfe w«9Utjo*.,of-a ipower^,A,<rftUfJ^,/of 
! equity, eaniwM, M tj^ abffifw^ nf ;jll,.-^]ijffilfjpn 
to:^eKci»e>the. poiwfrfr cpq^?; tl^e jpfl^j^?}?,^ 
exercised. 

(ij Kibhcti Y. ilr^, Hob. 31a; PuilUney t. Dat^gtok, CQVfpl 
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- * '■ *Afl 'that a totkt Wf «qttity! iciaflidtf ds totffq>ply 
k defect in th^ ^eciitibn i(if>ft>^o«(iii:. rcdftci^itoot 
'of iW own authority ^^cttllF'the |>fawferif i //Ifi- • 
' The court of equir^ h}ay"^raf«>m; fdtietre 
■vfheti thete i4 'b' tUfectivif dtHmpt^dn-ebiodte a 

• pbW^^ bht Catlhofe- wKeve thenr^tfao doneQi.of 
fhe power is p(KSiti0y' 'Bo- thaf^tbti^ Ssiaondsi- 

■ ex:ecutbn of^ «he ' '|jo\*%f.' •• ! NonvBJciitttidx>cX)f a 
pbWen^'itf Wh^el^oVhidg* i»' idofoeJ' .Dofttctftve 
execution is where there has been' amsBtbntion 
to exe<^te, ^^tA' ttMt 'intenition> 'safficieptl^. de- 
Baiiifi I'hdi "th^ 'adt'd^aririgthioiiiltnitkHK is 

^" ]S6 IF'a |)0\*er^VeqUhte*^that»»'deif,d tdia^obe 
'''sigiied, ^isi^ttit"*^ 'iS»''eJ<*ettti«^<^^t«» mhe I. valid' 
exercise of the power, th6i:^h>^«t '4ii<pjddt» by 
-^tli'6:g^tfefal'i-irtfeS'trfla#i' '''-' "'o'.;! m I m/ 
^ X"A'lfe(i;' Wbiett'^ d^'lJ^eV'fte"lr0qtti«d>ito >|:fej by 
- ' tf^k? '%kttf, **■ Sfe^e*, ' ttAld'deli*0Md^'iMa««<- 
"'^'dj^^'oi ' ib'^h^' bjf r<lteifecil'tfhii^ fharid ttubaeal, 
. and ztMt&i*t\ikp;'W^i^d^^ihotWW>(d\)>p'tke 
''iipp6\ktthetii liWdi^r tfetf'pbwtlf'will 'ndt'be-Mid 
'tmle^^'thie fUttcH si^a^ydr^^l)<«^'o£ttaliiig 

• and dfeli^blT', shdll b«!>'attesitfed'f WJJi ■ v j - 
But wh'eti a deitf'ii' tequi^di-td be'iindor 
nd ahd sed!;! oti Milled,' to^tedy !tMd dclsreobd/ 

^"btiV'tlie'poifrei' 'do^s'¥ioi!''r^qUit@ l^bt thendeed, 
'"t)f 'th'^ fatite ^f sighitig; &c. ahoAM'be attssfsd, 
"tHendJe ^jji>oihtift<dfa« wiHIw goW, if it-appear 

I' 

: , ^. ,,(5*^ S^flnoJf V. Bradsfrfee, i Schonles apd Lefroy 63. 

(^0 1 Vol/ ^"^ ^' - fm) 'Wrtgit v." tVnkeford, 17 Ve».4j«. 
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w he si]^dd,'' sed^ and delivered, although 
iSctt attestation be silent respecting the mode of 
execution. 

-in oiM; insixtice, attestation is essential to 
tSW ^mM' exelrcise of the power; and no proof 
of! the tiode of execution ean be deemed a 
substitilt6 ^r'the '^aatof avt^tation; but in 
the other instance' nb atteitktion is requisite; 
ajid it will' be sdfficienf to' protve t!he fk<^ of 
^griittg; sealiiJgi I'and ^felivelrfog- by the wit- 
nessei/. '"■ ' ■•' • ' - ■' •'' • ' '" " 

^is is all-tho'chonceillor nieaht to say in 
M*Queen ▼. Farquhar (n), although from the 
hhgttage of th^ir^oH it^Ould^eetal tfalit this 
oliWrvsttioh NJras'appilied t^'anitistrtiAfent made 
vMe^ a poW^f Mrhich hsquUed'atte^tatkrtt; *fhb' 
explknatibn ti^as '^v(ih by ^iiti cfaakkielldr dii'tfad 
argtlttlent dCWi^ht'^. Wdkej^ (dj- ' * ^ 

85. if a db^ be^Te^t^re(i'to''bb enhfikdiii^ 
ceo^eiriony tinust I0I6 obs^T^'i Md bdch efii'ol- 
ment must be mad^"ib"t}i«"lil^-<tlnte '^f'tiid 
partyYl?!/ J nhleJss 'ii tittfe lie 'Kmiled witfcin 
trhich liile «nibh!iteiit'^ b^ tdk« pl«c4; yid'ia 
thkt ' ^dAke' ' the ^^oitkitit ' iaust h^ ' witlihi the 

limited' jjtHod: '" "• '■,,■.'■.■. .<i ... 1,.-.. 

So if a deed or will be required to be attcsstfed 

br -^ given- !attttjb«ir' < df • >#itn&s8^Si ^« ' iniistf ' be 
aMXfeMd- ' liy< >ttiat >tniiiiber> 'oF< -#il4ttsses ;• ithSi if 
idbe pveseribfid'^SiMth^y' shimM'be^b'^Vetf 

I » ' . . I ' . ' ! 1 1 • » 1 . t - ■ . • , , t J I . J .' , I « I r^ 1 1 1 : ^» 
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rank, za peers, or not *)i fk givofi de^iipitio^ ; s^, 
menial aenranl^, ,tbU qu^ci^ij9A.'?a»Hf^,; W< 
observed. ....:,,,,. 

And it frequently , occurs ,t^, fi^ough ^e 
title be objectionable^ ^,fiur 93 i|:.4^p^n^ qp. 
the pow«r, it is good tindei; stbe oi$r4tei;s^ip, 
Forejsample: Jand/s v^iq^Qveyetd.^ attp^.Qj^^ 

as A . ^ball. appoint ,by 4eed, &<:..; . «n<} i^ d«^^lt 

of apppintmeut, either;, w^ipjijba^i^y W t?»>tt-:, 
mately* to A in ^, ,^n4 i4,*ppowts,^ and ;^ 
conveys ; the title, though objectionable viJld^. 
his appoiiitn^^aji;, iW^jy; ..,bq..gQflid;i,uijdef,.ithe 

ownership 1 s / ^ ■•.• ,--x.\ . .\n<^>-\! 

4*bly9 I» thq , «^^ye ;^:?f ^ .pQHret pr^|;^ ,i|i 

feypiw «f p?trtic»}air,peK#on8i,i^,ehJWr?»».Wf4i>6r 
C, D, a^\d .^he.likq, t^. pqFi?P ,WM«t,.J)^ f[i^, 
ciiedin.f^vonr qf, p^^oiws ftC that d^sgciptjoij,, , 
A power to. ^ppf^iftt. tp JP >i^ #0|t, ft^t^r^e 
ao lappointwent .tp }!4.ii :fw4 .«■ ^qv?p>j .tp ^pppjnt 
in. .favoHr.of phi^drpq, wifl, ,nojti \Harjcfuit„^n ap- 
{MtdnUKPenji; ,to. gran4«;h^r^, . .1 

3i»]t * ppwer ,tp ^qi^ifit im ^voui:. vof tba 

issup.pf JL ^KfiD wariant ^a • %ppoiptweai tp any 
of hi^id^ficendants;. pr^^videii l^ Wiord issne be 
used in this collective and qqoi^ire^i^sive 

ileU8C)4 : . ' ' I • ■ , •',■■/..•;■ •'' 

\\ v^ ^ideductioa. from the^^ al]t9§nrati0ns,, that 
a pQwer tp appoint i^ ,ftiyow ^^i\ cliUjdn^n wjl 

with remainder to his first and other sons or 
children. Bat in wills, under the' doctrine of 
cy jpm/Btich ah appointment will, as to freehold 
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the l^etil^mtontiotH bi^ leoDMfued to gmtq 

the' dnild wh(!i»'i« %\^ objeci; of 'the power/ an 

estate-tail corresponding with the giA/ to the 

dMMe^nd iM| deecMdrntB^ (\q} . ^^ - > L . 

^B^t^the doctdne of t!;^|Nt<^w( not admitted' ni 

limitatiodsv'ofileltife^ld oi* Ipersotial-eMftte f^r^, 
otfigifiwiof»th«fetJjMm^l«A: ^H J' . ..; » . ' . ; - 

''•Itt ;vriis tiiso iborijHd^vodiifl* '^ttlod,' (th^t a 
pttw^r^'to dfppolntfot :^4ii\toiild 'Mt^ eM€ep« ti)« 

^^^^^^-^p6htt*«eadtoJSillitrU»t<for^^ ^fl^/jJ ■ ' v| ; 

• iTbe^lttte' decision hdvtnevefr ^4^ <have«iiMettIed 

^o<9d, <)«ieiij^'bd^eb»ri^ifavih«r< t^ah no ^mit 
thftt> d[t»«i %i^f6id i^ttebtition >of tha 'po\«^r xa 
«(fsSL\f\.'^ 1^4fi^impoMiI^,'i«r i^^appKhehdttd, to 
so^pc^M th(stii^'ioatt^4 aH^aMrtbontied' iot a'vaijd 
eMroisQrtdfth&|3t9^i''at*Ut^' ••^■"•' '- •"-' / ■'^".' 

Sfria^ fKifi^er to)>a^)|M)int^the iqnd wiU not i^ 
kt<(r^tbofrize Mi 'rippoititiAMiitof tf cAdr^; -^Bttp 
in some cases equity ^Msii} >jNq)poil;'the<'($b^ge 
in ^^Y^rbit/f^^i diiMtkai ^r >kedit6r9^ ' ^ < I . 

SrotnMiines' ar power m 'to afipmnt' athotigtl 
fftf 4mfl{> Mbry-'the childneiiy >or ano^g k^vertit 
perMiiB, imitiing them ; or* uh«^ and «mo»^'8iisp& 

/iufdck$at,^9 9mk'Rt^ 1141 ; fVft v. Jdeisoii^ i^Bt^C^iast. 

799. ;, . '^ » . ''\-^ ' . -J^i *.'M 
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children . bogotten betmreen u% land in r anch ^vor 
portiQii M theMinfe. ahall vcp^omti^u) hasd in 
these cases an exclusive appoinititient to one 
will be void f^ir;)..' i./ ;• ■ -n.-... .-. r( •> i.- if.o . -.- 
. However an appoiotment .lO^^ p^ttntp >«Mek 
leaving a :share notiUifsof j^ tOigo .ai inidfifilult 

of appointmQnty will be sup^t^d \(^.) m uuin^' 
So if an appointment ibe* of part ito'tone^ti^nd, 

then. Another ta^oiQtitiiAt^^wbieh is^ticiom^ fr4>ni 
tbi9 ^rownstfA^ehtbdt/iti appoiojts^l^ mheikirtfd^ 
Qoe »ip.«}t(d<i^i<)A ^4:hej(>therA^]i«iw 
no appointi^ent faaQobosQe fim<^ ^^tbe 4?fiBet*ifi 
th(* , :S^^wp«l/ fftppoinUajnt JwiU . oiot i . vitiate ? the 
foim^fl a^poimipent*^ , , i Bwti • ttlp©;] residiAer i ool jr 
vfbibb ift defteti¥%//ii];^«t9(iifwiUi(gp> ,M)(At 
would b^vedonedniii^uk olcajpppifttin^nb ()^)^^ 

may/ be given ; • t$9oth«if : an appcmitoaent majT' be 
to any one or. more oi^rth9rpbjl^Sf;i]ii)<exe)a8loiib 
of the ather ipes^stj i|M[^ it. isr £re^ently a 
^sti'Qfiuofi€PRftiw«i^^(!^be|^^ the poweir 
confet'-a jrigbt-ii^'S^ethion*/ •ii;. t 

' It ha9 be^\deiaded^ f tib^irjt ^poMiento tippoink 
ti^jniQbNof.my>;eteldreiii as^/n^y wife ahall think 
fit' fx»^ ; ' or , to one or metre of .my. children^ as 
my ^^ shall think fitC^^ior to or among 

V Yes. sea. 57 1 ATo^jsf^ri.i^' Jkif9ia«|.ikvTiM;(9tflii^\Sl8d^ .< ; • ) 
ryj RouOedge v. Darr«B,. « Vi|i, jii|i. s^w v . fff^lWA? ; 

'^OOf) ffSS ^ ^?#WI*W^ V . Ji o 

O^ X»(WM» Y. Thomas^ a Vem. 513. . . : 
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suck of mj . relations^ in such parts, jS^.Ct 9^ 
iCc. (c)p will confex this right gf selectioo^. 
' 5tUj» When the power specif the .QMMa 
to be appointed; as, for life^ or m tail; for 
mn^tj-'nine years, &:c. that estate^ and no other» 
can; at law, be effectually appotntcid ; l)ut iji 
some cases equity will support the appointmi^ 
as fiir as it is within the scope of the power^ 
and reject the excess ; provided a Ui^ .cm 
he drawn between the limits of the power and 
its excess* This may be done in appointqieiit 
for years, but not in appointments iof li^^f^ &)^ 

A power in terms, or in sound can8$ruel»fQ» • 
to appoint in fee will not authiime niy.t^jy>i^^. 
ment iii tail, nor the converse (c^O^ ' 4t^' 
yet a custom to grant copyhold ^pda iai ^9 
add non aliierf will warnu^t a j^rant s£, ^,, 
estate-tail under the ma^im, 9mne mqfm i^fe 
hahei minus (d). , . , -^^^.j 

'A power to appoint JToi- life will m^t aMtihoriaa^. 
an appointment of the inheritunceji nqr ap ^fff^ 
for years 'determinable oh .^ives ("€ J*.,. .| |. ^.^^^ 

Wjorwiira.^bwer^to for yi^rs ^tm^^s 

minable oh lives warrant an appqintnieiit; ^u 
lives; one- interest oeing of a.chat^l^, f^^ ^^^\u 
other interest being of a freelxol^s ^^l^^'.. .jl^^Jil 
a power to appoint for twenty-onQ yeafs vfiyi..» 
authorize an appointment ifor. twenty J^T^ ; VJ^v < 
wh^nthe power is to appoint for any termj! &G«y. . 

(c) Springr.Btkif 1 TermRep.435y note. 

(dj a Lord Baym. 999. (e) Sug, on ?Qwtn, i6K 
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n6t excbedihg, &c., then care is to be taken tfaas 
toe estate should not, in its duration^ tranigreai 
the £mit8 of the power. 

^^^Yj Whatever other circumsftances, are 
required to the valid exercise of the power, ai 
tSie reservation of rent, a candition, aiid the like» 
Aust be observed (f)i A lease was made of 
land, of which the lessor was seised ia fee, a^ of 
other lands of which he was seised for life^ with 
a power of leasing at the best rent* The lease 
waa at one entire rent, and th^refiora wa3 pol 
valid according to the power ; but it was beldt 
that the lease was good after the death of the 
^990i Ibr the lands in fee, though not ibr other 
MMb, for the rent may be apportioned* 

In flAio^t, die appointment must be consi^teo^t 
with the iritentidn of the author of the pywer. 

It will be useful to advert to th^ distmctions 
between genera/ |Mwer<, which are interests, sii)d 
•pediiAl powers,' which are auihqfiii^s. , 

General powers, b^ng iote rests, ,are con- 
strued favoarablj. They piay be exerciseil 
Updn coriditidn: a power of revocation ,ma|f be 
innexed to appointments unc^r these, ppv^ers ; 
•nd (hfe bwner of this power roayj apj^oipt ip; 
Uke ^anfa6r as if he were tfie owner, qf th^ . 
•sMt^ ; for mstance, he mav apjpomt to o^e 
fof fife, with remainder to his fir^' and pthef 
sons, ahhough such appointment would toot 

If) Dot M the Dmiae of Fa«^[iM» «g«MtM(yivv aMaute ^ 
•>d Sclw. 376. . . i 
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Jj^e J^fpn,g9i(HJ,. if inserted in th« d#(t<i Igr 
ivhich the power was created. 
j.,j73ii^,)^5ii?,ilj^e^,qi(i5attoned by yLe, Powell. 
,-,„E|^t^^f^fil^9ion,i» warranted bjr. gew^ral 

^9| ^ta^li8h/?4 pn^tke., .| 

Jii#o ft. ge»effiik iPO^w.^H*- tfl.ffpppint Ho such 
^1^ ^^.J^R.t^jpHs <,t, ,yf'f^ eff4fl^, hm to niajke 
^j appp^ntm^pJ; t^, wch p;^s .^J^ ^^U. appoint ; 
fifll so, flf.,;^ ppF^ ^f ppff^a^on,, .^bip^ «i a 
^^filffi,a^l;^^PJitiy, ,. Upd^ p^ jw^er ofi nowfl^tiop, 
ft B€ir{^ wip ^ ;a J>OW«jr , ,tfO . 9J|pw?Jt, PWnp** 

reserve to himself a power o^ j^c^^p^j ^f^^ 
W^v ftMftiptJWnlh ) }h >n JW . flgpes!^ , ,ttj^ he 

j^wOR^ttf)^ .MiiU Ijw, tfl.rpTj^Y^ rt>P,.p«3gifl?^iP9»Wi 

l?lJ,t, ^<i ,^^Qh1(|, sp^^„t^ia|: ,|^iv,?^. p\^^seqy||Wtjjf»|n 
PfiWtWWtiWWf..l^ii?ft M^BPRffltweflt ll^ovirt^ 
qi^Q ,flrigipa|,p9)fpr,j an(|, tbe^?fere W^.)|fN^ 
all. the. 9iiippnM^^e^ rPqwe^ k^n^ I»¥ftf«9i 
. . ^Q,ft.pefa9n'^l^9.l»fts.^<merft aH%rii^ caflftfti 

appoPfttM^ff' «^ R^9n, f |ii<?ep|^ t|l9fift(}Y^q,«§m 
within the scQp^j9f;t;\]^e,|)p^pjf; ^^JyiJ^nrfR 

of .pfsipptui^igf, Imj, ia^ffl^jft^ §i«^ ^PfV^Rting 
towy ,pf«fop, §?i?^,fthftfp ^^ B4^^1:bftl» 
t<kH«P^i?4f*;. rt»e^v,^j>,Wi ?^i]R^t.,,|^,^55^fe 
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tlie 'KttkatioiS hacT 'beten' iiitixklWeecr'Ttfio ^iM 
settlement. ' •■' / ^' '' >"nq ^rJj ihiilir 

At one *peribd 'it \*&!i- dotfbtett ''^fe^ll^'lSich 
'p&^bP- M^til J -v^trAxit the alitiditttfti^t ^S? an 
estate ybr life to a perecrti' \ta4l9(iM'- ''l*!!'^^ kb^ 
uefttiefd", ^'afri^dy sfeoWn f ^:);itteifc''^in.<^^ut 
wkr tHe yWtrietifett^ ifeSt ^ 'Jiiiirtkitli^' o^f 
Wini36i ^(Jb 'r'eAtffe ?Miff • Vdid^^ ififttS ^th9^«rfffe 
^art^nt^ij^byi'fiH^f^flgfta^ Mifitt fo^i^ i€a 

t!te'*irfcini»tajfi*8"?n "^HRib «tM^ 'dfe' flted^H iff 
t% hk^tl^^ kisy?i:^4g th^SK^'^r'i^trl^^ 
containing the pbwer. A po^^fb' Wai8^«fl 

feb<* iff'^iie'Tf^JiJ^:"" '''^'"^T « il-ufnid u\ -mo^.^i 
'>^' TKfe' trlig HiM, ''*W*r^i^i of^n^jj^t ty^^jty r- ^f 
^^'^stA^ (rf^'interbift) iili^«l«q)/w^''df tfji^dliiW 
iiKfe««^Uto^fe' ^Jjdttfer" tfP fhfe' Wt,' lis/'td 'i^ead* »tha 
imppmt^' ini^mi, k^ 'iPWie^hd W'tfee '^tlyi 
tfldhtrtt^ffr^tfa c6Wsttlei^#h^fei^it''^b^!d'h^ 
feWstt 'gobd mm •Hia IB^rt" Infeftdtii^a ' 'intii tt^'at 
iE*tlfeA<tti« ,^'A^«''W;'=^b5t!i^f'iit 'life in bthei' 
tesp^m ^W^^il'Tiy!' tM»f«)fw61"'bF«ppMrtt:. 
ASftflep ft?,iiqflJtt^bg »ebjc<^ikiil^t>re'"(!<fl "^ithfef of 
«lfetf^^ft)fi«dil thfe'tttfe, asf^l- sfy'h ddpendi'Oit 
^i^itit^flft;,- *4!I1Me'defietiVfel '^ ' ' ' " ' • ' ' 

*ti«ftlM\tba fVifh ^«W"le^W^g ofatttliotiWes,' 
ii ^UgA'ftts 'Mi^dWe^ dOc^tif^e 'Ah oiM ^tds^ 
i^^adWmml^k ttierkstiiShdrity tb a^ppoirtli; 
{hj p. 168. 

^* A^ Raym.* ^^3 1'voe V'» /ftjicomj*, 7' "term Rep. 71 3. 
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^eafei4BF\it>hffer'tJri'^*h6t*ief fierson thfc- power 'df 
exercising that authority, either in his <ntn 
"Wtti*, 6^ ^t^^H-aa'the attorney or scrbstitute of 
the person to whom the power was given (i). 
«^'®tie the^ M^ lAtiit he 'ttHder6to<)d with the 
K^MlifichtitinthAt no po\(rer to ifelegat^ the a»- 
i!ridri«y 1* giteti. For 4s ate authomy ttiay ^[)e 
<tf*lfe^t^d ' urtder *tt eipreds pbWet for • that 
^k^o^^; 8)0 May a po^^^which'pai^tttkiBSi^of «he 
'tiirtbre^f ah'abthdrity ; ahii tther^fore* it'isafgreed, 
SthSt-'feipeywerto :^, or'to hib tosigns, to leaae 
for twenty-ohe^da^Sj ijnay • be ^exeroifited by the 
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^: SOi>b#)rOt¥d'^ll'deyM('a'povv«^l(9tobe^6rxei^ 
by^ii w'|)lerB<)n; Kir ^by attorn^, "laayi^ in con- 
^^eiqpaebee'Otf tti^ ^icptess 4^eg^6eK bd iex^erebfed 
thttoiogih tb^ td^diutn 'of the attorney^ ' ^tiio^gh 
thid Qould' not ^hai^e been idonei under the gdiievd 
rules of law, without^afn-eji^reias'StipiiiaUoA^for 

it i^itiaiih^i to b«r • cjbaer^d ^ 'th«yt ' > po^^i^ J«r« 
either of (r€<v(ioatioii ommv ^appointn^ent; »pv 
Every power to appoint, dom^ w effeotj Sin- 
tlcid^- inutdelf 'ai ^ivrei^ to r&v^kai Btlt^ a ^^pioWer 
« to revoke will not authorize a ne w slpf^oitltiifehMt ; 
tihd'themfofe»if ii corivey.t^iU«eA,^WTfth a/jidwer 
t^r8t^6ke these niMi), dud be4$^rcise'tha« pp^^i\ 
he cannot raise any further uses by * <t^y^'^ 
apjJointmeiit. The^efTeGt 4»f ^the •r*wcati^fe<will 

CO Combe's case, 9 Rep.; Hatdb'iuv. Ktmp^ aEastif^OFCi 
(k) H(m..x^Wki^Ud,H Voat. 3:^>m339s ' U ',. . 



UNDER PERSONS, If AVtW€^4UTHORITy.:2;7!r 

be to revest the seisin in himself, ^^i^b^fgg^^jqf 
To iraiBe further us^s there. i^u^t, be fi^ffm 



.« 'I* I lilt 



Bot on tbex^^iitrary^iwbeAf^in^^^h^^tafpfJlvver 
of appointmettt;, and ,be,.exarci^ tb^)pOW„ 
mth tbe addi«iiQi)L Oif^a pow^f of r^ vocatiq%i j^]|ip 
power u aju3t^xpd.to.,|:h^ wes .ii^^rodnQ^ .|fe|9 
the appointment, J., and hy, cevokin^ th^^.j^flfp 
eontaiaed* in, the -debd.oC 'ftpp(0WtW.^t)itbftTe 
wUl he a.reviFaJo6ithe.oiagij»aLus^fiiy;^ SmgBg 

themv of th^ pw^ep O^.afppifttjweynfe. /tn^//l not 
It is obvious then that there }ai\ ^ ii^h^xis^ 

difiesettGe^ on^ tfa©/ oije; h«i^ i bfi1k%ft» ^d:Q© vey- 
^nce to u3a$w^with'thrpQwef<tOTrevoka t^we tusQ^t; 
aj^dy on the other. hat^^s ^^^^od, ofl aj^oi^qtoau^t, 
with a pow/BD of fBVQKmtion^ i whw/puftb ^gpoinl*- 
w»Skt and rrevlwatioQ I an^ ill ^x^citf^ oil ^ >pa»^ 
aonrtaiaed ^tt^afdw^^^ofii^sw^Hli./. .//nl 't" -'ihi 
As a general summary, it may W<<^^ved, 
that 4itksr dops^bd Jn^ i^oii {pony^rs^an^ i autho irilties 
requiretii4t&]tii)0c^t:in.^thiesei 9(iw¥Cf)l> /part^d^bvrs ; 

r/I(at(,.Th^ tbete wast a^fK^fffitHriauthitaity 

.dRily'Qr^at(»d-:v'*H . ..■■.•ij... ir. . i, .- ...♦ir. 

' w2d|[y> Ttbat.thci p$>!wpr/hf^s betn^jwprciaed )by 
Jha^ippKSons to :witt>iri Hdm .pwweiv ph ajfcfchority 

;.v3dly^ That thflrpower;hasM,b*en ^KercUedj.jn 
£Eivour of persons capable of taking under the 

powariii i r -r »^ • .. .M* j^:i .- 

(IJ Hde X, Bands Preeym Chttioei]^474« 
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-''^4Hif|,<iThttttfa<;^^p«ii(tin^nt is of «t subjoct 
wftlml 'tht^^jottrpass^ and- extent of the pokier t; 
^tfd iti softie ^tnstaVices/ if must be seen that 
tfief^'jlffe'WJf'fi^ore, dnd'ib ot^er instanoes that 
i&ei'fe'iii-e ribtfew'efjpftiTels'thaii are compilible 
^AiSti "idai^ teifei-fcise' of thi "poi^eT. i - • - ■ 

estates, &c. as were 'frilthrii'iied"<w' wKrrauofted 
iiyWre'^toWer'V ^' ''■ ■-" ""' '- ' '■•' -«' 
' ' ' -ethfy, THitt' air the 'ddtidkkihsi «|sretno<fie6 «f 
^i^'; '£J^dllbg',''d^lVfi^r'ttttesMt!iWr ^nM* 
iri6nl:;"8cc.''^U5>6d'Jl^'tWlx»wen ^wv*- 4^bea 

!^"-Wffl ' 1)^' • f&T" bdifiWbk*i<Jiii' Iiv4!ibtte+ -rite- Aitle 

existed' 'in5(3^lAihdWrtly''lfif tHs' ^OwiMfM<»fii^tla 
intended appointers. 

And as e^uity^^wUI, under circumstaaces, 
supply the defects in ni'e execution of a power 

W^r,rKj?ft/^r japd the mtendei ^^fin^t^en^l 

, ,,,lbeae. observations merely detail the prm- 

titles depending on the exercise of powers. 
^WhoiNVf fn .ckfeuminfw* t9 |:^ that ^^o^r^n- 
sive vi^«''(E>f ithe'^bjeet'which d^tiiQiipirlt^iice, 
m^ritSy should investignte the law through 



UNDEE SEISIlf .ANI>^.PISS£ISIN. ^J^ 

Bad the coUeotion of. caaes, Sc/if. |pty ,.^lrri P^ff(^, 

■ The annotationa of Mr„Bi¥tkr >^Q XpH^i .f|i;i 
Littleton* ;and .liiia .PmfitiQM..Qbflervjition^„'fj 
eobtatfi an. uwful , sumpwry] a^d,,g¥i|i?fpl, s;ie\i( , ,flf 
this subject ; afli*ky(^^,whii;h».Vii^)i,reif?(i;epqc ^ 

bny;i>tbe»he»d,of tbo Iftw... ,, ,,. .,/ ., ,|.;,,n 
As titles are either rightful or, yijfijigfji^fA^ . 

wiU . .be . . prpper. i it<» ,^piwi4«ffi tbci iWitPfe .<)( , pfi^m 
dlndidisaeMpiP'; .<5Qpve)fW9Pf|.wbifi|^,p^e rjg^llift^ 
aodricQniiieiyaooea.fi^h /arei,^rpr>g^l;,;in4j,l^ 
relative situation of disseisor and: disse|fi^^^,||^^ 
Jd»«0eetrttf *h0i*^utf|,Q/ lw4ji^]^9PI^ »n|^iW>n- 
daiitt;onlfinest.^ihiiitlieft,iyihi9,h,sc9,,yfr,^j^,,,.,, 
^1 ; As the ti«l*ii(^;ths,k8»t.Wjt^t^'P9ytKplffjqg^ 

jbyidissefflim .ijt/AiilliH W(fiP»lW*,ti9|,fftN,^ ^j^V 
oftth&.gfOAfftf rutep ^pl||^ft,^,,1;J|ift^aY, ,,,,,., 

"'T.»lflin(|<ji; I, i.l.iijifif 




and it^jbjlanient^ble _to see "ili6^^''di^''ll^fls 
somelames apptiei m practice,' Yo MlJjecfe"which 
mvolve this learnVng^;^ taKing'''{iiodilra'Tioti(iiK 

.>'."j'/<)<) I" '('I rt i/(°.'i!: -lo "( i!.icM,»i. ^'t'r.n 

I 






9fjCgi)}feiH^ji;]|C6,,and not principle^ aa tho'gijiidciL 
The judgment in Tayhn* v. Horde (m/f hs» 
i^gf^i^ed, the.priociples of Ituw, and produced 
a system of error. . . 

j., ^11. the, difficulties of the- lawi ; all thfc mceties 
Q^iptl^i all the higher brriuicbes.o£ ^noiwtedge 
QijpU^Q i*ule« of property^ arti.involifcd undar. 
tj?»s learning* , ■ ^ ., .^ .^ •- 

A schoolmaster, every village lawyer^ dUvyifae 
^][((s;vi^d for jgnoranqe. (QH subjeote nnhicb' tiever 
come under his notipe^.ori ioi!es9nh»4alii^iiia*« 
t^qn.v.butj it is ^uly.Wi^ntableito hebr lailrfiiers 
^jff^fPu})jiec^^ of this.i]iapQitaiio^a$iiftd9€3^/w«re 
/^pin|j?||jgihlflnQr %».\£ tbfcy AKcnre jdetf»ditof)pnn^ 
ciple, or as if they were no longer ofiurtitbtyv-Of 
s)4^sp^rti^nt itp the purpose* of juatioeJ 7/ ,» I 

Without recurring jb^ the doet vine ipf^dasseisikl 
l)p>^.^;s ittf)yQ0si4i)f to apply. lbd)l^muBig(of^les 
^ jbetwe^/). m9ik a^d «han ?: > or." the Dperati<nvl>f 
t;};]^$.^t^tateAof nQHolaifiDrort Rnos ifthe^harhy^iUm 
statute ot hmitations; the learning. lof det9ceiMs 
y^hi^ t<A\,mVsm i ,thf^.Qhmi9ejQfMthttiima4dy 
from ejectment into a real aotion ^ *ta^to lunder^ 
^nd ,thBrPwe(?.,Nybich lender;. it m^^maiff to 
popsi^er , a id^^d %o bet operative las ^are-^lbtte^ 
find pot §s.a>cqay^^yanqe^ or«d a rdi^ed iivfaieii 
(^aes,. . px^aa ; a ,d€»d ivhif^h > dfred .not, , tdjpifciaf 
fi.declaip,tipia of Hfifta^t, >-.imo-, ni .11 fj h .l')irl.».- 
,, With th^ fullest coaviistion of/theiimponnbttuie 
ftf)t|i^?ubjtct^4twiU h^.M^rtbjwhifectto^b^ 

•*J^' •' ' (*^/^ 'Birr. 60;-' "'^-' '■"-' J-i''^4^^J 
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UNDER SEISIN A^^tt DISSEISIST. ^^^' 

some tim^ on thi» bntnch of 'the' kW,' *dlid>t^* 
consider, • '■ '■'■"•"»:.'i'"l "IT 

: 1st; What constitutes a seisin, land UfMLti'ii^ 
the consequences of a seisin :*' ' '" '""''('■ ^'> 
adlyi Tbe diffeivtit species df ' ^iiieisih; ' 4nd 
ths coTMe^uences wbi^h are induced* bj'"di^ 
seisini; and under this heeid ' the'' *dif]^'i^n(^ 
between dispossession and disseusljfi '\lili "vi 
ooiindored i " ■ 'i-i- i' / . '','■'''• i •< km' j' A 

• ddiyi nfhe illative oharacterft and' iitiitiiAB^k 
of'theddsseiior'and disseise*?- "•' '"•■"• 'Hiod 

4thly , ■■ The < rbeiuM >by 'tf ^i«b «fa"e^ttfi!^' wUief/ 
waft^ron^fuk ' may be«6*ie irigfrlfal >'• "6V "wh£6fi 
vrasodeft^bl^, •may' btedtai«f 'iiid^fbaitlblb'^W 
point loli ttitle. ' * ••"' •'■• ''■'•'' ' "'^ "'"'"• •»> •■''♦{i^ 

1st, Whati60fistittftes>'«iM»sili^<eftia"«^hiiril^ 
tbe «odteiquenee*^«<ilsiii/-""<'i'>''' tiiodn' // 

> .iSei^ fDayib«ide&n«d{t|iy b« ih^^fmAUl ^^ 
tituve,* <in"0tbci^ word^r iii*e '^MM^kftibtt > bf 'l^&t 
intesditurl!, >ihy ^hibh;<tfa«<:>teniili'i<>ir ^blit¥^ 
ii*o«die' Benanoyv'! ■' "'• - 'Mo.u.'imii 'o ■.iw)f;j> 

M I >it< ds<th8icotMun»Mition>bf an >adt<'ti^' die^^^nt'^ 
or>b£ia 'tt)Wireyandeji :'•• '" """ ut^<itn>>\-, u,o-\ 

> When< rightfuK 'it iivdabe*' Vhat'i^atiic^h ^hidB 
establishes the- :tonnBcti<)h'^beiWJ^ki''ldi^''tifia 
iQaifit.i ' 7he' ownership^! > i«iiMh^r» rigUtfol' ' dt 
tor<»ngfld, iei'ckPtteidi^th >ttf«iie<>r(f^ui!^teS^b^ 
which a man becomes att&AW^^^ ^^hd'; 'di^« 
ini <iH0t'9r >in> Uyt' i 'in- dtbe)" ' vi drd!^^ ' by* WlncK he 
«btcads'i*i-)«9taite^! as' dislfiiibtiisbed^ Itditf ai'fcbh^ 

■ 

tingent or execut9i5y,4«tppeit on the one hand. 



t9i y^"' "'ifs titles: 

dttA^Mn)^' ligbt or title of action^ or'of eMTf 
dn the otfoeff hdtid. 

: Ao<;wding to Lord C&ke fit) , seisin signifies 
in the common* law, p^sesdion. : * 

^nPhu obsAwation was iqp^plied tb ^ sebin in 
diOMsne. Such seiain* is of r the f iteehold ; but 
iJtMte Hdaj be* a ^isin in law.' of a myeraien or 
itilHiinder fld^i." - ' '-^ ■ -^''•'' '• : -^^ i . 

Mr. Wistkini^'AidinttanBi nitbi great "joiergjii^ 
^t seisin i8 pvoperij and rtiiotly cbntimti^/to 
ikS6 poBsiessidH of l&e fteeboldi ■' << n - ^ ^ 
>)'Smsm is o4)rractly.mTestitiufej <Nr an jeitate:ia 
li)^ ibndi accohiing'4M> tikei^feud^ i 

i ' >11iU8 u% ' baT^i the » (i>hrases^' ^ ^seisiid iti' pfis<* 
s^dskMy'^^^^^^ted'^iki ip^afittdsbov'' I ^ seised 1 iminsH 
version or remainder/ vested in MVereigft'ior 
rdmaindef/ • *'■■' -i'l»i:" ,- in-»]L:iiiJn«'!) 
:.;jAt alil^ stents; I these i are theipkra^eb ;i^hkfa 
{tl^rtitioe htoi>aid^pt&d>«^ the qoalitsa ' 

of idiffeimi'ti ilnrterbstoi -^ »ij n^ :;;'-.• ,^,ft.f"« inom 

: A'nian who^^has a saibln nvotesarily^hhsr an* 
estate in< • poyeseioiH imreMimdon, dr remiiiidfarL) 
H^thas a»^> i»i«rest ^hi^ is^ traoefembte ondoD 
tb^ rale^ >€ff the cpmnon labr^' ii» di^imotdUs/ 
pMscr4fbed"byUioto rules;' p'v • ^ n ri/ . -nji6L 

As ^teiif *as iM Estate i confers di/ nfj^t to )ts^» 
potoessidn^ hfiitrtay <^rto^airl)|ii ^tateiliy liv^agt 
of 'Misin } ' m od!iei» i^r ordis; by^&irffinent ir by a ina 
wh^ch -pWMsuifposttS' a^feofihiBnt }'by)<ai fiin^Tor 
coiatnori reddv^v^openttingas a grant;;* or b^ia^ 



1^' tv * . , .,, I 



^ (in).i Inst. 153 a. foj Walk. DtescenU; 40, 41. ,^ 
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UNDER S£ISIV 4KI> X^ISSEISIN. 9ift| 

lease a&d're-jkase^ which amv$aid to QounAervnii; 
a feoffment; that is, for all.»thel {Mifpowij of 
QOnveyance^ though not (on coll<ibPQili^iirp€to8» 
to produce the effect of-airfeofFmeiit 4 •' • Im. 

In point of fact; iind m cMiatroetoki> of. fliw, 
the led^e and re^ilease, thous^h partBH[)f th^^mau^j 
assurance, are distinc^t acts'; being di> the '^esb 
place a lease for years ; and secondly,* fttignntr 
or i>e4e«sei in eiliargeoaenti o£.tfaat eMMta 1 { f 

Wb€nt the V owner ifaia men^^ an estateirMii 
reversion or remafaldtirv > he may rtimi»feff)f|tli(i|i 
estate by. grant <1io< ar^vangcfit^' Wf<by % m4«f|se 
or confiramtMUiibiQlileilgeiiiQnt J^itfa«: ebt^lie /vi 
a /pf nkicularj t^naot^/^i^ieni : then^tste of slE^at 
tsoanti ii) «0>^ir6iM0tatt)^ ifihatititiaddwllSfc^f^ 
eolairgeiisefslL ni l<vtr^' '^fslin .:..,>t r> j^i.^'i^tv 

Contingent remainders, and exectttlMjl.itRn j 

\A9kAtB 4)yijidk|^i9cl,i otk b^/nlaftifig'tfKr s(^jdi^g^g 
i£»j:laof» eikr ihfirc^e>lfaaod>^4tef>di«tiihgQ^ 
from estates, and on the otbfp^iaMlf (mm il^H^ 
aii> tidii.sv^f«Btoyif iThme i^etedutolry JHter^sts . 
defkauolioan tharffiiisbi/; 'raM 4i^ii«iB^hleroiili oS^ it^ 
aDArin MffcrdeMtttiate(bi{laitr^(«h9iQwn^rafai()fi 
wUbrnrigfats M t;itl6fc afijCAkry:^ OTiiof tac^Q,^ a«e 
claims existing in oppoaitionf^torlheris^iatti, 4i9d^ 
d^teod tdsEa iistiBht>tit))eij Tfaii^-iav^ adi^se 
ao^/i^onAiothig) ri^htf^tdopendtiigf^on th^Mbt^ 
maler a ^^fannerrjitoflikiy litrj^kHi) ha^> jftoeo dW^todi^ 
TC'Tiift't ivtofrists 1 <mid&r iicmttogffpl; * ^enoaiildofsr 

hut at law they cannot be granted to a stranger. 
They 'may, when the owner is asc^i^airieil, be 



^ ./I , . .» PN TlTMiS.; 

jrp-}^ed,.tq t^)8 owner or tetrre^tenant ; that is, 
i^jie, person having the seisin ; though. they can- 
not be granted or re-leased to a stranger. 
^.,Theyny^,l)e,l30und by estoppel, as by feoff- 
Pf^JiU fine, coinn\on recovery, or .indenture of 
Jef^e j; .and a, contract jgaade by this beneficial 
o,rfper, Mfill be enfijrqeid, in eqpity, when the 
vffff^^nt- remainder or,.pieQ]itory deyise shall 
confer, a yeated estate, , TJtiis.h^ been, ^qy^, in 
former observations., .... , 

Disseisin : is tbi?. privation of js^sio, / |It takes 
the seisin or estate from oi^, . ma^, , ^d j4^es 
it in another. ,, , ._,j 

%..iSfMJ»ftr>(l^ <fj'< rip , ii». %. coiij[\flaew5i?<pa^ of 
^..flew rtitJp,. iWTPdufiiAg , tl^t c]ban;^e ky,\f}^ 

^fii<f3^1|?. i^.t^k^ irOffKA^ (rightj&^^,oj^yner^ 
W^.P^^.,?n:t)?pwj;opgdqflr. . ^, ,", ,,,.,,,^, 

Immediately after a disseisip,. the , j^f^pf^. by 

wbftm ,the .<iis^ei#in, ,if . cpn^mUted» . fl^(| , . ^hf ' is 
oal]^ d»f . 4if«isor,.^baar.,the. «eiifin,,pf mm^-, 
ap4 ,th9, prison. jOff, .whoin , ,this j^j^jry i if, . ^ofi^. 
mittfed.hw werqly,.% FiglM;:Oj;.!^i*len^ entr^b 

Th^s,f;^ht, ^frti^Je.pfi^ptry., wi^y„by ^ 4^sfl^' 
^Wj tpll^ ^itry; lu:,tl?e bar of,tjbe:reIpe<J^y% 

^Wtw^^tj,ijndef,iti^e.^famt^.of,%^itai3pn*,,^nd», 

»*f 99?W. c^9e8,.,t)yj^,|;f^lftase,.fyit|h )¥aTi;an^,bft 
chanae^ ia^p, .3 ^pj:e .rjj^ljt ,pf .acticp^ii fto4 .«l<i7i 
ifl^ly ^9y (be, Wff?d, w «?ting«iisl^d, «ippQrdii^. 
to tjie di%fnc^ ^f ci^pym^tfinfies, i Jjy Dfttk^^ftf 



UNDER S£ISi:y AND 1)ISS£ISIN. ^$5 

or ionfirmation ; by warranty i hf h6iifcl&frii 6h 

a fine; or by the operation of (hb'!dfettiie't>f 
limitatioms. ■:.;.■..()..., 

"I' 

As soon as a disseisin is cominitted',' t!he title 
consists of two divisions ; first, the title liiidKr 
the estate or seisin; dnd secondly^ the 'tit(6 
under the former ownership; and thes^ "dis- 
tinct interests muist' b^ k&pt steadily ih view; 
till they are nnited, or the right is barred. 
There are four species of didseisih : •' "^ 
1st, Disseisin ptofyerlyso'termed': '' 

2t%,' Abateirient't ' ' - ' • - 

3dly, Intrusion: . -^r i.i n 

' 4thly,' Discontiriiiarice d'e defoi-cfeni^f; ^ ^ 
' • The three fitst sorts of diJseisiii ;^to6ieed'frbiii 
itrangerS; ^d to this j)ul^e evefth a Wtiiotefieit 
is a stranger. The' fourth sort'pi-ocieeife frbrilii 
person already in flie seisiri; biit hiVlrig 'oiiff 
a 'f)articular estate. •■•■■' ■'".•>■■• i 

• Actual' disstisiitii' against the' |)ferton' -wbd 
acttellly h^ the frefelioM- (*»'f trftili? abaymertt 
is-ttgainst the heiti' in iJi^ fn^ferVil'B^we^h the 
d&ith of the a«ce!rt6i',-ahd' tbe ehtVjr 6f' thfe heilV 
whiltf he hdH ' mer^y a' ieiiih ih ' \k<r'i ' 'and' itt-» 
trUsidA Is ■ a^ain^t * '"p^soti ' wh'6' baS i' seisiii 
under ft' wvfersitini ' cff ' riim'aJhdet;' " i.M' hot tbe- 
aiJtual' seiaiti «f ttie- fr^ehbld, In'the irrte^val' 
b<5<)#eeii the^ea«h *irf4' jiers<in''^fio'Hiii a' parti- 
c^alat estate, and ^He' 'e)a!tt} of ttie?' pfet^n who 
bto the fetersioA or Venatdnder; ahd discdn>' 

Cp) Lit*. JtiTs- ■ ' 



S86 .-^j^\ '-^-^-owtrtht/s: ^ 

Miiliance^feutid dtefoncenieTit '^are disbeiAins, Miskitg 
IhnbtUe afienratooB of * partiealar tenaM, M 
tbe p*ejodioe bf those '>wha ha^re ati fMlere^t 
^Ai mniincfer or "reren&oii^ o^Kpectimv oti hi$ 

^^fiqUji, Of the diflkr6ntj;80ftfii ^ dtim^Miti. * 

M^BiskeiBiDy'siiiiply eettfrmed; is 4ii entry'by a 
itt^sm^r, on chei pbsses9i(in<of thepemon ^hti 
h^ liHd^elf OP i hid' tenant !f'*^p;)tmst^ «6tUal 
fi^hold, ' 9ifid> am busbel*' of that p^f66nl ' 
jifFltei law always tavobrK'tlief i^gbtfirl^'owtier, 
and I considers hvin in the seiiiri; a^iftftdh^ttr tMs 
can be done consistently with the ftUStt- *' ^ • - 

.: The nmsim i|s dko non^p^i^suM in^Uth^ utkim 
fiai/i^po9sidemrf^)i iThtisi ai^^cte^il and fm^mttl 
disa^isiii i^ '^ wrong bjii "wiiidh l^nn^tiil < iseisiiiji^ 
is »divefitedj^ bnf • the aic4' of a ^^ti^ng^n^'ciMiCvin 
on^ ti!ie> lightftii owner; '^op' at 1ea»| 'oa^ tti 
peraon batingt a: vigh« to the^possl^stoW^'J^^^J^f^^-) 

MfTherefordf wken>tWo^^rsoiiBar«M jiosstSsi^" 
and one of • tkem> oiily bain the i^bt^ «h0'te%^ 
will ooQS9id»;the seiikk tb be^ iU thatlfMMbii' 
dkne ^bausfthe iligfatfolWkeK* \ li ' U'^ 

' '3n this eaae tho straikgM la'mdreljf iln pds^s^ 
sMil t he has mi\ sewn ; or/- wi^lkW^ pMsdissioif/ 
He iofiay b&A trespcMef*: > H^^etOif ^ a^diMteiMV' 
only at el^btion ; * but 'h« is ' dot Ian* flotual 'dl^' 
saisor (V/« -'^^^ "' '. ^'^^ "' 

( Disieian at election is* hdt al disls^tfsiii in fbct. ' 
A large portion of the leartiing ih'the'b&oW^ is 

(pp) Litl. f a79. CqJ 1 lost. 868 a. f^J IMl i 70I. 
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calculated tomklead, rratiber tbdvi^itfo^ 
^^ad^n In cbms^ of tdisseiflun' at eltetiftit) 
t^a rightful ownei^ bas in ? reality tiiie »af^tMil 
seisin, aod* aupposas^ himsedf 'tD ibb; dismsed 
solely for the purpose of trying the title iaolsa 
assise, inatead of bringing^ aii' ^ctidn ^f trei^^s. 
. Where. a man ift in ^ po8063si^ . of Ue^hctise, 
aci.bia .fiirip^^'tK) ientry onhimby ia sttw^^c 
e^mbe aidisaeisin.tp hiinb;i fbp^though*therb U 
an actual entvy,: yirt^. wfailafthe rij^tfiil'Oitv^ 
Continu€l9 inf^scffMon^by himwlfHir Ins tMint, 
tW seisiii. ! cannot be^ changed,; ' on gainoedl^aa 
against hin)^ .fit m: . •.■.:,- ,r.- » .m-I -n /i.,-- 

By co];i3tru<^KHiv <of Jnw^ tlte pmsessioDtiof a 
'^Mf^i ^y^n fiodrty^acs, isitb^ polsjpstskm^^oFNi^tJmr 
4^, ooiitanMuiQ0) 0f luotual ;im8i» (Ts?/ of rtlM»^, 
innr^versiMb .car remaindieff, €tixepll aJsMbetAviBea 
different ftQrsOnsiclaimiiig.aft'faeiffStff^; amd th6 
continuaneQ^of seisin* by i teh^»1>> ^r i life, . <mp in 
tsiiii'^orr^di^ 4U)y.otberi ffarticiiiatfi estate, isifhe 
CjOSJtinUanfl^' p£ seisin, iko vthosen nl » re version bor 
i!9^jaiB|dfi:«! > Heno^ ^ folloa^io^ pedsages : ;;. 

(u) ^^ If ^ of • J& be isei^ of tiriMM, and> 
P,^l6^ %ba8 .QOnrigh^^bath to eater into tlie 
sai»& me^i. olMliWiig ilbe uad mese^ tto hold^ta 
hvpEi. «»d ) t» bils ^v^s, iebitnalh i^to r the said me^ i 
h^fl x\^ mff^9id t^SB is then : ebntiiuiall^ abiditig 
in the same mese ; in thb case, the possessioii 
of ,^}iQt fr-febi^i shall fbe. always/ adjudged atl A 
^f<&oA9d.:«ot m frof O ; because, in ^siich 

fy^J a Iwt. 043 a. V, (O, Ibid. ("irj l.iti; f lou 




mi »->: *oH tlthESt 

uAe^ vteno^o^ be in one boitoe^ or other tene«- 
fiWiMsv •md'^tht one cktmedi by one title, and 
/ttootherby another title« the law shall adjudge 
tt<|»«8se0m<tai, .that httth right to have thfe 
mufa •£ the saftie tefiemeots, '[except the 
ri|^tful owner had merely a right of actioib, 
•■D4s<aot'of enti^-; and' 4diiov ' except an eihiy 
hyttmodtM^h/^nt one haag Imstard eignei'iht 
MtiiOr fmUnt (x):\ ' But iF in the case 
l« the Mid 1?' of G iJrtte a'^ioffinW 
iiioeviMn 'banettofs and extbrtionm lii lire 
0dAntr>v-to have nminrtiensntce f^mK ihiem' 6f fHii 
akidiiiMMCs hy a deed cf ^Mffiniiibt >irith V^- 
Mi||i«» >liy i«|tt« •iilMmof i!he i<u» ^^ 'of FdkrI 
«iei«bidei»>«he' house, but ^die^ odt' tif' tiS^ 
odae, 'this ^Mirraaity commeniedk tiy ' dii^^^iliiffi^ 
becauae such fed6fhiea«' waa the; ' caute' 4iKkt*ttfif 
id ii- of iB' relinquished ^ poft8e!bft>ii df'the 

•Bo fy:; *' as long m the dttnee ItiiaiC leStf^- 
for life» or leasee for yeM«i «r<< itt' a'ji^skesil^f 
thay pnaeiif* • the -Mvenion' in'the^d^f^r 
Vmit. } add «» long' as ■ the^ r<rrebi6tf ■ bbniitiwF' 
i»>thedoMr«r<Itos(M*, so loMg^b th^ Ve'dts'i&iy' 
semoca .iMhicb are incident to -the m^^SLT ^ 

batons to the doiwor or le8s<»r. Ne!ith«r dm (Kr 
dattDr or kasM-Wp*! out of his' ycV«riS!Jn,^^ 
uakai'tha done* «)r lessee be pirt ottt dTtti^ 
possession; aqd if the donee or letsae ka[iMI 
out «f their pMMssiab, riw e w wD quetftly ii^ tlte 

(t) 1 iMt, 968«. (g)lla^ ^1i. ' 
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donor or. leasorputout of thar wrnmmom.rrAu 
if the donee or lesfec^ jouike aire§«c89i ood^iigHii 
^jl^ir estate aad p^sMMkm ;. tberobjr- <b tkb^ 
ip9o ffu^ [except the entry of ik^^ iwremianr 
bj^tpUed (z)^] reyentthe jreveiMon^in ^» JhaBpr 

. Ana.CqJ ",yrhe/a. a imio h«^* reveramvJM 
^Kinojt b^tg^^ «f.h}9 XQiKimoA 'bjr- the act/fif 
a strspge^/uplctsifiii tlpal ;the> teatnt tbov 
ofj^.e^^ ;w4 po9S6iMioti, i8(c^ Fdr as loa^ 
^ tf^aixtki^.t^ jWd . hia .heiratiotfntWMn'that 
8f^§8fi9sift9,.by, ftvc^ .?if -my. giflv aoloiig.w t|fc» 

%^ .t||)^^r4nt iaqil «erv;i«e9. i^Mwnied upon ^ch! gift 

bQ ^iw:id«at vtd defeadJMfs upoi^ ^hi*i vtfvoniMM 
w]io«oe^r ,hathi .tbe'ir««erMiQiii>.«faiJli -hdreL 

Teversioner be disseis^, and - the tn—nf ^^ 

, ^i;|f;,,.if|,a ,d«8Q^t.'aa«t.lM»< takaiiiMvmy dw 
ri^|i|: of entjry.of .th« r«f«nk>Aerv aImu <the enOPf, 
br ,^e tei^mpff nfilL nol nev»i» tlleiaeui* tio 'ihm 
rev^piQaq* ;.rl^t, th<e,4fiBUi( ^witt remMn -inttiw 

to^|]^ .lig^t of thft.iCfTfiiioitfr totMcaverHlMi 
^{^l|,fa^ fptio«;.aMl .t)i(»rdfttioD<dfkddkA|: 

WiLhi f'4il.' • " '• ■ '' (i) iAu. ^ sgo- 

r^l) %« r, «yiM«r, va«lR]R«M ft<.«f (MiftMs tli* •tat. «M«fc 
rcndett attonunenti bj taaata, tmd; ii Geo. II. c. 19. f ii. 
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^akd'tldMtnVwiU be mispended, until the seimr W 
^nm^irereii by «he tevefAoner^ or be be femitted 
th ttier little;- 

^ '^ik^efotef'd)^ if I let tinto a mdn ceitam 
lands for the term of twenty yaars, »Md »h 
OMftier dimenetb me, and oust the termor, and 
«^^«mged^ and th^ lands descend to bis beir^ 
I may not enter ; because that by bis ^ettftry 
Ifatf^dMihyiM' treat the heipr who is in by descent 
iof the freehold lebich is descended tmto bint, 
etiiA dnly daimeth to hMis the lands for tertfi 
(idB^yearsj #hlch is no expnlinoa fl'om^t^ Uet- 
illoldi ofitb^ bdr, who is itt by desceht.' 
" ' ' Oodthererbeen tenant for bfe, with reitniH<lMr 
t«r ^i^i^MioA'in 'feei, then th6 re^^^tiy of «ke 
tenant for life would of ftiecessity biift^ ^estonfi 
the 'seisin to- the owner of the remabidef or 
*etfer*ion (e). - ■•<••:■.» u; m. 

A»*ad6doction from these frineiphsB^ noitnttn 
can mak^ k f^affmeht of the lands^ 'wfti^tfaiy 
eontiimie in the actual seisin of Mtotheq perboi^; 
^nd though i^ lands are hi ^epossesiiwi^ofii 
tenant, and eveq of his own tencinrt^i hb i«iUittdt 
m4ke livery of seisin without 'the »perttiitlioA 
and ^n^tion of tha tcmmt/ A'feoffmeiiiibyr^ 
persbn wh6 bas a remainder or refereiKtai'^tff, 
and expectant on, an estate for life, eVeb^iviiUi 
the consent of the tenant for Ki>b, will b^ maA 
as a feoffinent, and therefore will not dev«t*the 
seisin (f). The general practice is to turn the 

fd) Litt'f 411. CeJ UU. § j^U.iie.^ 

(f) Edtoardi ▼. Rogers^ Sir W. Jones, 456. 



I^QMitout of posse«diont.«ad ih^nAOimekeii^ 
\if €ry ; but it is now ^vee^* . that itb^ ca^^^nt 
of ^ the tertant for years in possesyioi^ ^dil. tv 
fulBicient to enable the reversioiaei; to. loll^ a 

* It is ^iso a rule oi law» tii^^; thB scusiub 9£iM0 
jmt'^tencmit m the>>seim<i of his apmpftm9a>r|Mi 
wfjyi.as cf himselft , ^ * , * x,\< r , \: I 

: Th^. ssdtie rule 49 Mpj^Ued to fiOrr^Mffin^^Bfid 
teniinL(S: w )G<wKRiQ«k4 Jhe possei^i^<)if i^^e iq^ 
ihmi ^ €lon«tr^K:^ively : the ;pQ9ff^ioQi,9f 9^*; 
ao4 bttioe iff seertp.tio foUo^r^itbttfr p(w»*sif«i 
or seisin pf on^iWill be.tht$i9ei^nM0£j:it1^^;.>«b 

Aj^vwAt:. ail Mmz^0r$ i m^ .tJbe t pMs$s$jtt>4 »Qf !one 
^liC5on^tr4M*ively,be \ifl^ fcruthe^ibenefit lof 
iliiniself aod of bis co«Qpmi}QQs* 
.,» T0.(dMfmse his compaDipnfi^ tl^^.invuit.fV^ 
an actual ouster, or there must be* mtfih ^ts 
aaiaiici poi^tructi^vejy ^pqiii^^lftnt ^q.^n i?^9ter ; 
fwl tfaxki denial' of irigbt ;to the, ^e»t : of^^a^y ; p€^t^ 
ot>tbe| possessions of any part. Qf tjf^p Iw^^ or 
iVI, teof^^xm^e^pofbeuHon fopa lojog itins^t ^so as 
jftQio^rdtheipme^umptipn of a dis^eMuft. 

Ahumo^eni times the rule has been.rela^^ 
fitA)iiai&'peiriQd$) and, ten^arged at oth^r.p^ripds, 
bidecidkg on tb^ point 9i ouiste^r %,, one 3019;^ 
'tenant,^ tenant in common) or,copaF€)enf^c of bis 
joompanions (b). * ' . < . i 

! B^t 'though a stranger c^mtQit gfunan ;iqtual 
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Bqp. 242 ; 1 East 574; Hob. 190; 1 Rol, Abr. 6584 Cph a# 
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seisin against the o^ner without ousting htifi 
or his tenahf /i^, or without' ctotftrin^ oh ^ds 
which are unoccupied ; yet, in^ftivour oTnfiii 
rigiit, the perscm who ihay lawfully' enter i(iiay 
restore his"^ seisin by ari aciual entfy^ ^itHrot 



that IS, deniea the occupatioil by the persbti^ m 
possessions this will be a ri-drndsiti fl}y^hd efv^ 
chapge an estate-tail ^y dei^^illMkim ilWbH 

^^ otitea'^tij^ tM '^rifejr, ^^rtis^'usef8P«^ 

many plirposes;^pa^^^^ tte-^i!fi^iM9 on 

WhWa wn'^'brti^h^te^ tje^iAalHl^tfid^-' ^SHb 

as a^ieisiii Iby Vdy bf''8^^^^ ^fia/^wfaf* 

will'prekervVty''>i^^^^^ 

descents jvhich, undet^' othfer^ 6imf<iistari^, 

j^'ouW;^^^^ '^•'^'•; "^'^^^ ^'^'^ -^^^ 

^ instances'/as 'exaniples of dctttri! dlsb^Sft,^ilUfe, 
. 1, An cnt^ OH^ vackiit^oiseikbri^ bMWffiSife 

^theland':" ' "" '"'"'• ""'' ^ *' -^'^^ 

'^ %' An entry on'thetijgllfifiil 6^r\e^i^ndM^ 

of such bwiier, a'hd oThls terriioi-^ iP^riy(4?yi 

' ^3, Ail eAtfy uA^der ^ fleftcf We ^ ddiv%^ifcc 

(o)j or under a yqi^^.M'iUf ,or by, a;i Jiei^ .when 

there is a devisee (pj. 



>ir i' ,..-1 ' . , •■ - 



(0 Lite f 411.* Ck) IM.' ! ^ <lr>.;idtU.|d«9B^ 

'fnO tW. 4«S|. ^ Yn^^iait* J 411. .ii '(:^j4«CRepv.SSti 
{pj Hulmy. -ffgRi*VCto:'C4i^'l*«w -^ "' ♦•* '-^ i)^ ;v 

.« '-v .vol ! • 
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. .,,4^, 4p fijj^^. uiwipr ^pe lease, of ^person who 

^^ "^ '^■. ■ ^*~ ■ ■ .•■■! ••■,■>;,, HV. >i ..lift 

, 5. 4 fe9%ent bj ,^^ ^ stranger^ a t?pant at 

" % «^f^.%#nent, f^r^^t be ^ founded on ^ a 
Og^^ 9X . R^roogful jpoase^ion <>|f the 1^^ 
Bpt.meqtrv on, lan4« while the owner.is in 

■ - • ' • . •!•' * 'm • n '^. *_iUV\ w .\i'\ I line 

P9^TO% by,j|iiro^lf, hift bailitf^;^pr .his, tenant ; 
i, Or ^n.fiijt^y.^^ |repe,ye, hverj qf seisin ^(V^^^^^. 
?. Pr.W 9,J^fry.ja,t .t^e,mvitat^<j)rK^or jan^^entijy 

,, ,;% ti»^j;f<^ptifljr^.t,^^ mj.ten^^nt, w^^^^^^ 

jfi^m,§ft«p.«^f ^ejf b^^g,!^, p^rticillar 'ejrta^^ 
^#n^t»y i«. fl[}^^^, ,qn (^e.J^nd, .claimmgtW 
^ftF^cvi^ff ^Ptaj?f (lip pPR9P^tion.,?^P.t!»e owner of 

At the same time th^ ,^|ijS ^^ , admits of 
,^i?. (¥»P^>fO%, rt^ igewf^l, f ^le. is,^ t^at a pian 

4»fflffi^Hv^tf/Mflt^n,lvro,n^/^^ .' V 

And if a maa enters claiming a par^cular 
^f^i'mym-^^ PW.#.fftC;t there is /lot any 

^^s ^%^% tiffin. ti?P,)^ WW: ^>. ?f.p^.®f?^y» 

9^1 .^/ .^ ; . /PT . ^ . ithipgs, f^^ , fs^^ , there, capnot 

frj 1 Inst. 330 b. 367 a, «\ • [ 

OJ 1 In«t. 337 b.; erai though the leisor be on the land, 
Micas |ie;donpt oppose it; DyciJ/sjSSs pi. so* >, j 
<tO 1 TiBBt. 56 a. (4i> Xiloit- 8^8 a. (§J l4tt^ J 5^8. 
CyJ 2d vol. of Practke of Coiwejanjapg^^ • ^ ,< ^ ,. ». 
(z) 1 Ins^. 971 a. 
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be a iparUcuiar estate without a reversion or 
r^^in^^ (a) ; and a particular estate cannot 
bp created bj. claim or entry. * . 

.So if ^^ man enter claiming to hold at znllf 
\^^ 11^1 be j^ diaseisoi*^ unleas the rightful owner 
"^jj^ accept the claimant ,as his tenant (a a). 
The language of Lprci Cp^e is, . 
,,." K. a niW ?nterct^ into land of his own 
W^gf^^J^cl.t^l^, th^ profits^ his words, to hold 
i^l^tjj^h^ VJH of the..|Owner, cannot qualify ' tiis 

re-lease to him is good ; or if the owner cod* 

oiitBBlt/.t^S<J!g!?*i Pf.^»p7. be taken ^way, 
J^h^^ 4fff^^^i cannot lawfully enter on the 
iiist^pyffr J ..tjhj^l^igjht of posies^ion is in tV i^i^ 
,«^^ J. . fi"!^ Jhpj^SH 1 the disseisee should * obtain 
Jthfi.B^W^^'^ iX^J'i . *^^ oisseiHor Wy'>eJp6ver 
the possession from him by ejectment. ^ A case 

Seqpbr, . Mr. N Justice Dampier had, at the 
^0jifiMz?fii rii^^^^in. favour of the disseisee, but 
witfl^ ^tl^e ,pa»Iy, candour an^ 1il)pralit^,'|^ilfor 
i^Jjiich he .wa?,, sp en^inently djstinguishedl he 
WM ,th^ first to {express a doubt of the accuracy 
•f th^^ ,cor^clusion.^ ^The text of Littleton (hj^ 
p^a, ^t pccjurre^ to ^ the learned counsel, rWftuld 
l^Yft.;bi;9*^ht a lohg argument int a'narrbw ^ 
compass. '' "" *'^^'' -^^^-- 

(aa) I iDBt. 371 a, ^ /b) 1 4M; 
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Every dispossem(m i^ not a dissf^isin : A dis- 
seijpn must be an ouster of the' iV^feHofil.* A 
dispossession HMty be 'without an^ boste'r of ^tH^ 
freehold. While the rightful owner Hs W *thfe 
possession there if not any dispqi^^^irfoti i t)e<- 
cause the law proviHes thttt wheti^tW ji&r^piis 
are in possession t];ie sjeisin ot^ es^te'shl^ff 
continue with the fightAil oWAer! '- ^^ |^* ^^'^^ 

And if a man en^r on' a Vac^iifc "p^ksessioix, 
and claims to hold it as^ 1^aili|!t^ or 'xcs'ai^t^ 
this is n^ dispossession! ' I'he p<i$s^kb!bti' 6f^fl]riA 
bwliffor agent is conscructiV'dy''the ^ --ULimL'v 
Of th^ rightful owner. p 

The lapguag^ ofmiem i^l^itsbVlf a maA 
be disseisediltnid the disseisor dfetliseikei^^ wi& 
anjd^.his son anid lieir is m by-^descei^t, Wd'4;he 
disseisee enter upon the 'Heir 'of the disseis6^9 
/which entry is a disseisin) ' if tlie *heir brihg iA 
assize, or a wnt of entry,. m nacure 6i an as«zig, 
he shall recover.*' In a writ of right' he itoiild 
t^ve^iled (cj, 

^ . jBut if ^ stranger en^r on a viacant possession^ 
^claiming' the land as his right (ccj ; or if the 
J^uriger Drbther enter claiming t6 be heir, fhfa 
^MpU'oe a dissei^h to the rightful owner (dJJ*^ 
^ But if tl^ere be an existing term of years, and 
a^rson enter claiming^ the term, this entry 
iWiU be ^ utspossessioHj and not a disseisin. It 
wdl be adverse to the rightful owner or the 
term, and not to th6 freeholder. The posses* 

(cj Litt. § 487, 488. 

{€ c) ri^t cue, 1 Rda'0 Abr. ^9. fi) litt. 'i sgflL 
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sion wc^pnsis^tpptj^itfx thp ests^te of the rever- 
sioner CjT vero9in(]ef-*n)^n. 

^But if there had npt been 5iny such terp» 
as^ Jnat wl^ioh is pjbtim^^ . or if .the.person ;who 
entepd/ had entered gjen^rally^ Ijp wopld haw 

feve^flioflifir 



nbi withstanding there be ^^ leasee .for^y^afSv 
tli^re' imay , l)y the ouster of the lessee, be. ; ;^ 
disseisin of the freeholder^ 

thl^ 

an ouster of the termor tor ye^rs under a clajLOi 

ofthefee* ^ , , ,.,. 

^•m » ....:.' 'fit -Diit. »n o^-'-^.i^'.- ':^ ^' ^''^ 

^# ATl&AfENT 'jfliai Hr^oi^ol^ ehtry by 'ft >ptji^^ ' 
sQit, M^^m the poiiseasKlii'.'is vaddiit d»'the defiffi^' 
of«p wqQslmr;4^ltbat/atiiabsitemedt"is' a ^^ 
se^in.fffiBfti&^ina&i kw,iibelbre hd -hfts bbtisliYMid' ' 
ait;fK;^ua;} mimji > it is'a^^d?»€ism'^b;jpt'hj^'kfit¥y'' 
ofi%jM^»ger^.ii|]i iIm isktevvtal •bdtweeri the detLtlV- 
of tl^f* aoiceistv, i and an entry Iby the' hteir. '^ ' ' ^ • 

.Qi| ih^\ dw^h of a person^ seised mfee^ br iti 
tai]^ ,|)|«iiii)ObLeritiini)e dedeends in^nter'W his'' 
heir at law. The hi^ir. kuid i^roediat^y it 'seilsifn 

in jle^Wi brtt |ip^ a fibisin) in faicti i • '> .- »• '* 

** I 

To obtain an actual seisin he must'^tet"bft'- 
the lands, or receive the rents of the tenant. 

(d) Jjtt. f .4IU. . .(e)i %%O0 • ''- '' Cf) H 4li» 



UNDER ilBATRMENT. 29/ 

In the mean time hfe h^ liiefely'k Seisin iii 
lew ; and a seisin in law will hot 'ehd,We nini^^^^^ 
maintairi a writ of right, or any other writ 
founded on his own seisin ; but let him enlef 
even for a moment, or let him gai'p an actual 
seisin by perception of the reft ts and profits from ' 
nis tenant, and he will obtain aa actual seisin, 
sumcient to enable him to maintain an assise. 
a writ or entry sur disseisin, or even a writ ofr , 
rignt ( ^/. ' -u 

While he has merely a se^sm m law%.aad 
berote that seisin is disturbed by abatement, ther, 
heit n^s a complete ownership tor, all the pur- 
poses of ciomihion and conveyance by deed jOK 

Will (^A^. 

A wife may be dowatjle^of this seisin, &c. 
but if the marriage be after the abatement^ 
th^i^o^ ^%h' of ^ dow^()WilLaiiBeT VLSted'il^^b^ 
stm^ger^.entm* *hefora theiiKro<ifaefi[ otttaSfi«(d^ diP' 
actml . seisin^ )Wvk' i entcyt fffilK)be; m^'^tae^ 4$|]po 
a1»;i4i?^pi9nt cwithel seiato^bf.thfll Ymn^^h^^e^^ 
of ^srigfbltf^ hmpiwilltfoeihy £§ectiiiebt^ fettjj^fed^^ 
uppQ. Abeti&cti9ii/iof)(i kfoou&c^ anid the^cttfifi^^lo 
of lease, i/eolpyli and Attaterr, bnat/iwiH^'tedi b^^a*^ 
writ i^f ^tfy i$U9 al»terora«} ofiwUit^itte^r^ 4Ai 
pi^f)ed^nt,A^)tb.\a xhtaiitfitf theriiphM^Cidi^, iii^'^ 
the4jwe.of^fiTOfftMHu(u#Bl (fr^l ^>tiT -^^i ^^^ *i^'^* 

If a guardian bnU oveir^advOTil^ ^\l4 \^^^'^' 

f^J Litt.' §. 397. rAj Perk, f 383. 

(ij 2 Hen. Black. 4444 9 (tj ilnBt.'iJU 1* ^ \'^) 
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, Wb?th«r ,W abatement may be ejected by 
9^ per/Qi^pf^Qn ^ rents fmd profit? from » termor 
%ye§rft<i»» veil. as by ?m actual entry, may 
^ 4oHbt^d.., ,Xbo g^^ rule is, tJtutt the 
fffa8fi^q^.^p{ tbe te^oo; 19 .ihe possession of 
}|jcp,,|n^f<^ve]r^oa or reqo^inder; and it may be 
^^%fa^^^ XWt tlie payjnenii . pf th? rent is 
|jv?f:pjy/l^,p9jrm«»t ii>. thj?.t9n«mt;'s.own wrong, 
^Ipf^.n^it.tS^ ,di4s;^isin ,tQ th^, l^eir. What is. to 
Jiindi^r, ^th^', heir from, distraining for the, rent 
thu8.:Wftb^;i^,,ff:om hvpfit ihov^ wrongfully 
p^ to^wpjjber ? Bijt s<ie, p. 9Q9, 
n j(- itiis JtP b|B Jemembere4« th*t f^xu entry by one' 
^ s^Y^rfsl <?qparpe^^^s J^ yi:?m^fam an eotiy 
)for. itW I benefit . of; ^, of them \ ?9,ai».entry, by 
j^ )0?m9^ \m'?^ -Pf ^WW% ^ , !8ntry (or the 
\ms(^. of , tl?e rwhiffMl i^j^, ^4 for, that rea^^ 
no abatement. But it is appi;^hfin4e^^ that ^ 
p^seTer^V wpi^cep^r^^pr A.w«ft9t^! h^i^^.^ay 
mrter specif, .a?ffj, ,9iWW^ a disfeisiij. ;^\ tfei^^, ^ 
coparcener flaay. be.rjigbtf^^lly. f4w^ fpf. .luSv^.*^ 
«haiiB, a^d neisfd.AJf fl^a/^|»?<r^( of jthe ^t^^s 
which jhe claimeth fldversely C^U) , ^ . , _,„^ 
; The.per^PJji, whp,ept^s l;l;ws iwoqsfiili[3r. will 

The abator has a wrongful estate ; ^qid ^uch 
esUte can becpm^,^h|fy,l.oi4y b|r ,f^|iy-kaae 
of the persoui who. i? ^ heir, pr by the heir 
being barred of bis title by non-claim on 
a fine, or by the statute of limitations. Such 

(lt%) 1 Inst ^3 b. ' ' ' ^ 
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heir must pursue his entry within twenty 
years, unless labouring under ctisabilities, or 
within ten years after his disabilitiest are 
removed. But he may maintain a writ of, 
right on the actual seisin of his ancestor, at 
any tinae within sixty years ; or he may main^ 
tain otTier remedial writs within other shtirter 
periods ; aigi a writ of aiely &c. within fifty yearti 
a writ of entry sur abatement, &c. within thirty 
years on his own seisin, prwrthin fifty years on 
the descent oif tH^ right /rotri any ancestor. ^ 

The title, as i^riied from ah ' ibator: iatrsi; 
be considered afe defective, fill it can be shown 
that tlie reniedy^ of the heir is barred hTy* the 
statui:e ' of nonclaihi on fines, or the stattfte' of 
limitations, or is effectually extinguished by iet 
release of 'right; or that the title is establisheA 
\>y a coniirriiation. . . • 

' On this head the Commentaries of llfr. Justice 
Blackstone ftc) ; the Commmitaries of Lord 
^CoM i and Booth on Reial Actions, are the works 
which alone contain profound learning. Even 
one coparcener may be ah abator to another 
coparcener (2) ; and a more remote heir may 
be an abator to a more near or immediate 
heit(m). 

It should seeiH there too^y lie dii abatement 
notwitfistandihg the possession' be in a tenant 
for years ^n/. 

r*> Vol. $ c. 10. rOi^-j39** 

(m) litt. § 396, 397, 308 ; 1 Inst, S4« b. ^43 ». b. 
f fi> 4 Inst S43 ^ 
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' Intrusion is a wrongful entry when the 
possession is vacant by the determmation of a 
prior ' particular eiState; or, according ' to Lord 
UoArc (^oj, " Intrusion is when the ancestor died 
seised ot any estate of inheritance* expectant 
upon an estate for life; and th^ri tfae tenant 
for life Aeth, and between the' death a;hd tie 
entry of the' heir, ian estranger 'dotti interpose 
tumself, and intrude.*' ' But^' acdordihg to Booths 
it is Wt necessary ' thai there 'should have%een 
a descend', as a fouJaqation for an intrusidh j^hf. 
''Intrusion takes' place und^r'thie'fike cifcunt- 
stanpes as abatement. iThe only^yiffefen?;!^ fe, 
ttiat intrusion is aii entry to^tti6 pfejtidice"5?^k 
person who has' a 'seisin iii law.^lri'i[^eVersi'6jS^c:?r 
remainder, after a particular' esldr6 of ?]f feeffdld ; 
while abatement 18 aii entry oh k ^ei-sbrr^^/fiifa 
a seisin in law, merely jii tlie ' charact^'f Sf^eit. 

Thus, iasifar "as is material to Wese^ab^r- 
vations, an intruder is' a p*eiT56h*'\^Hd^otf^Tlie 
death' of a particular tenant' enters, *^wii:H8 
haying any righti to the prejudice of ^% person 
who has a seisin in laW of ^he rel^ejfsUJn^^r 
remainder. " ' ' ' .//^ /" ; ^^ -\;"' '''''^' 

It is a species of ai^seisin^' and differs f/bSS^a 
disseisin only in this circiimstance, it fleVesi^ a 
seisin in law, instead of devesting a seisin iti^br. 

The remedy for the revei^si!ofl6i<0Fi^iBMkinibr- 

(qJ I Inst S77. CpJ Booth on Real Actiojw, iSi. 
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matt is by entry, or by ejectment, which pre- 
supposes a lease, entry, and ouster; or by writ 
of entry sur intrusioti^-f 5f;|i* 

An entry on the deatb of a te^tc^tor to » the 
prejudice of his . , deyisee, would be merely a 
dissQisin, or rather a deforcement, and not 

■'7'-'.*' ■■ *^- ';'.'''M;,iif 

an abfi^tement; no^.^yquld it b^ deembd^ ui 
intrusion in the technical sense of that : term. 
But 1;her^, are . ^ipt^nctions oij this point : for 
eMmpleijif ^ be 'tenant for life, with remainder 
*9,,J? in,,%,r^i^d^ft?rwardsB devise, to q^m 
^^^,1^^^. t;hep,,4 'diep,;pnd a stranger eijlers to 

the jpr^i^jpe ,9(A.thp 4fW,?f.?f,^*»'^.,?^3.«fl 
*>^vf*»,Wtru?}qP,^ .ag^jn^f^ p,^^,npt bec^iise^q^ i.s 
a geyisee . vndiqr JB ; but because the seism of 

T<:Jf (1? T,).T*T" ' .,?i(. ■• ^^1 > Ar,' \l'■l-■^'.'^■ll 

,4 y^^^i .WK >»?. ^^7 1*° ^.tm tne e^t/y of,a 
t^'^l ^^. H iptr^sl9fl on the seism of C,, t^ 

of a testator : and 




tmW>.a'mr9CftrW^<?*^eY;ill/^^ ^^ ■;:■ 

r.o/.'Jq !J^ J^^^^ *^W.» »'ngjit„pf entry or. Off 
action IS not devisable ; and secondly, a devisee 
does not represent a testator in the saipe man* 

^i^ m W'^i/rra?"?. . hip*'. «o. ^«,« R>'iyoy 

the prtvity of all actions, &c. . 'Hence the 
doetrine of descents whiqn take away entry 

-i^ji»rft»*op.R«^^^^9«i?^f. •■.: .-.. '.^'!'l 

,frj -B«n*er v. Cookty Gilb. Dev. ia6 j X 6alk. 237. 
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do6|8 not apply to a devisee who has merely « 
i^ht of entry, and cannot omiatain a seal 
action (r)* Bat <m this occasion^ agaku it 
anst be called to mitid, that a d&aisee may 
have actoally 'entered, or obtained an n/obagl 
Misin, and, aAerwardt, for all the purpotes of 
right or remedy, he will staaid in the aane 
mCaation as any other person woitld, by obtau* 
ing actual seisin,, have stood. ^ 

When the heir enters on the title or seissli 
in law of the de^see, he does^ in point Kif 
efiect, become the disseisor pf the devisee. It 
is B deforcement, and noki an. aeUial diaseisin ; 
neither is it an abatemeat or intruoon* But 
an efetry by virtue of a will whioh . is. bad^ 
either ibr iiottgery or any other calusei h 
strictly and^properly an abatement, gaiaiogisi 
seisin from the heir at law ; tor the devisee :ia 
in the same situation as; aa actual stranger. Aol 
heir at law may levy a fine after an actual tntry^ 
so as to gain a title by nonclaim against a 
devisee, to whom the landis were effectually 
given by a wiU^ and who oiieglect^ tp, et^p^^ in 
support of .his title. So a maa who ^^J^).]fflj 
colour of a devise which is void, and ^levi^ i^, 
fine with proclamations (sj^ may ev^^if^y^ 
bar the rightful heir under the statutes.of ;apnr 
chum. It follows, that he must hayejigq^q^ 
the freehold by his entry. It is also to j b^ 

frj 1 Inst. Ill ; d Schoala sod Le/roy, 623. 
(O Supnu tg%. 
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femembered^ that in Goodright v. fiifnre$tBr{t)h, 
devisees, asserting a title ^imder' a iisseibsab^ 
were considered as iii* hoo *hSr€di9y'^80\^)thsA 
Bonclaim on a fine would fiiti lagainsl tbam, 
though claiming under saecdSBive' inbeittstsyiifi 
tJie same maniier as 'it would ii^iAre iun> aganort 
the heir} and 90i that ^v^ years' hoaclaiin^ ^dq^U 
bar all deyist»8 ^ dmunqg 'Uoder ' ithe testaMr. 
This point assumed that ^a .lighfr 0f)i«Qtryiri» 
devisabte ; a dodtrine whibh* is.fi6t ito heikitkily 
admitted, and which H ip oppotitioti- to< all actund 
policj andall'llid'praicfpl^ oHiawcu.' > »H ... to 
In <m6 bento^ an^ intnidep isaarrTpaTadnifiwfao 
tn^udeft'Om 'the ^KineBsiiAi^fof nth^i king (fUj^? 
abd that liMt whldhr as tto ai;mbjei^tl wotdd be 
deemed a diM^^din/tis as^^to theifeilig tnlereiyJaKi 
intraaioont; m: 'thatrrihe fhing! m^fcaiqs- >tlie abisinfc 
ibr the kingt'carinotr^'beidiBBelsedi; ondtasitbe 
kihg oasnot ^be disseised^ ^ bief itenanfe 'o£^a. tfiacH 
tic^Ular iestMe icanndt bvdissefs^c^j.nj / ..i i,. 

drtseisiri \ 'it is a Vtbhgful alienattidrf by 'the tWrllep 
of a pkrticulal- ' estate of 'ifiheWtalhcte, 'haiAely, 
tehant ih'taiy i vfrho is,' or' dt this c6riiint!ncem«nt 
of'ty diicoiittnuaiiciey'i-^/'Ai^, 'seised of thte 
fVeehoM 'by' forc6 6( the ehthll Yj»W^. • By- 
such discbntinuaiAce a' ieisin tinder a Mvf title is 

CO 1 Taunt 578. , . (u) 1 In^t. 377. 

C^^J Litt. $ 6ao. Gsg. 

r««^ Pee* V. CAan«#//, Cro. Eliz.Say; Litt, J8l«.637,€3e. 
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acquired ; and» as a consequence, the seisin iindef 
site e8Ute*4;ai)| slnd the remainders, or reversion 
tesptoCant on: that estate, are discontinued. 

nOiictonftiiiaanoe way be defined to be ihe 
'<ieiser <if seisin under bte title, by introducing 
a^spiiin uhoer aftotber tide. Formerly a dis- 
'4MWtinmmce mi^t have been effected by per*- 
iMMS seised' ib right of their church, or by 
^husbands -seisisd- in i4ght of their wives i and, in 
Mrimoets, both these species of discontinuance 
Mill cdtist in bw. - ' 

' trhe statute* whkh 'har\ er restmiiied aKenalions 
by ^lUibands seised m right of their Wives, have 
net . tendered ttke alienations actually * void ; 
tkby 'bai^e^merely changed th^ remedy for rfe- 
dfMning tbe injury, by giving a right dTeiitry^ 
in the|ii&ce of a right of action. • i^ - • 

In i^gaitl to husband and Wife, a feoffin^^' 
fine, or common recovery, by a husKahd afdpe,' 
seised in tight of his wife, was a discondhuMce 
of her estate ; it converted her estate into a Hjjlftf 
of action ; and pat ' hit; and her heirs, tb UK* 
trouble and ^e&pente of a redl action, the cui^m 
t»ia; and consequently she was without remedy' 
by actual entry. The statute of 32 'flen.VIRr 
c. S6, has ireAtmitaed discontinuances by iii^'* 
bands seited In right of their wives, so ht otAf^ 
that- it €nab4es tlie^wife, br her heitrs, td eA&i^ 
afternbe denthr of her husband, and to reudf^ 
her seisin or estate by an entry without ap 
actioid. , ' .. 

It does not abridge tiie estate whi^ 
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husband might hav^ contejKd bffiH^the «ii-* 
tute by means of a dtsoontimtunoe. .Nonf/ « 
^{foflfoieut, ^i^e, or .QonMMin roooimny.'bf (Bus* 
band^ seized in right of his. wife, will paM^too- 
ti^u^ly and hyk wroytgi nm . estate in fee^mnfilm; 
and the estiater^f the* aUeaeie will. not daimMfie 
h/ the de^th of t|i? buslpand, but it will tomt 
tinue until th^.wif^.qr hev heirs^haU bw^ 
restor^f^ tb^.^e^aby^^n ^itry<i! In ibe mcwi 
time, till entry, or a remitter, the miE^ ar IhMT 
h^irs ^]I]j.hpiv^.pi«i:^y a.irig|;irof ^otrj^ aA Sis- 
tiqgfiisb^d fi»j^ pfi. e»p^pf,,wd 4t«6p«IWii4«oMe^ 
b^ the wiff^.pi; heT»Jb^ir,bfl&reentfy»viftiH betaii 
extii}gui9tfmien]L bj,ea;^<;;ffi(iof/tba<«igfatKirlitib 
o^,eptiy ; and of thi3.^stoppal adFadtaga^wA^ 
be taken by thepaTSoa mho ha^>.tha ^e^sin^ w 
e^t^ althou^ ..b* beioiqt a>paj:ty: ta $he i4ne 

^ But if .file fight <)f coatry be barred . by tbe> 
stmtate of. limitatipWr iban th<) wife of .bttr bdm 
q^Hgt resort; to thfi remedy by real a^ttoii* ' .. . ij 

, E^isco^f inuaoce^ if, « emphatically » lapplied tti 
t))f[ tortipiis. ^lientation of te«4»t».iiQ^ tail II, 
tBf^ ,b^ .iffBi^ by. those . perso^sii^oD^. f»hpx 
arp ^eisftd, of the /r<c^M^ruby«flafc*r of <iie 
t^l^il (yjy It camioA h^ ittade. b>^ tha co^ 
topreoc^. oCa tenant ^ liii^pan^' of 4b mmai^dcf f< 
ii)^,or reTersiooetc.ffi^)bitl';iiMr«2#:iit bemade 

Cm) Moare'% ewe, PaloMr's Rqp. 365. 

fwj Ua. i 615, 1 hm.3Z^%idoe dem. Odiame ▼. Whitehead, 



TOIi. II. 



306 ON TJttfes : 

%^ ft 'p^tdttnf ' who has an estate for life, with 
^' r(iiiiaind6r or nversion in tail, after an tetate 
di fffefeJtold, between the estate of freehold, and 
'tlife^ estate of inheritance of the teiiant in tail. 
'"^Nor can it be made by a persoil Svho has an 
estate-^i:£ul in rbverskm or teniainder expectant 
fiiy' a;* priojr estate of . freehold, or df inheri- 
ttoefefrj. 

•••*N6f can it be made by 'a person Vifho has a 
base' fee, -allJioiigh* thiir base fee be derived 
'frcrtin the ownership of a ^ersbn who had an 
estate-Mi ih possession t and hence it isdems to 
fdllo^; ^iiatafiiie levied by. a person who has a 
base fee,' nevbr can, in ahy^tnent, operkte as a 
bar 'by lionfclaiih; for let thte fcuthoritifeS be 
^properly considered (zt); and the resnlt from 
tliem will be, that a fine will netfer becom* a 
bar by tiohclaim, as against any person; tfnless 
thef estate of that pefson has been prevlotlsly 
devested or discontinued (d) ; or it shafi ^ be 
devested or discontini^d by the bperaliott of 
the fine. Tenant in tail, by levying a fine, may 
devest and discontintie a ireversion or remaiii* 
der (aaj ; hence the fine may eventually bbcoibe 
a bar by nonclaihi to the persons in reversion 
or remainder ; but let him levy the fine ubder 
circumstances which deny him \hii power of 

devesting or discontinuing the reversion or 

. 1 • • ' 

CxJ Un. § 6x5. Cz;iJ ip Itep. g^. 

(a J Prodger's case, 9 Rep. xo6 •; BdvMrdt v. Rogers^ Sir W. 
Jonei, 456. « ' 

(aa) 1 Inst. 33a a. 
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remamder, and his fiae» sp^^^vfron^ipr^ndfcmg 
the persons in reveraicMi or refla9ip4^,j.ii>fijf^l^e 
used by them, and. by thoser vihq.i^^y^, Ij^ 
estate, as a bar to thpsQ persons . yirhQ J^^y^ a 
title adverse to. that on wb^ch t^e .est^^^tail 
and the reversion and remainder, dep^^d^ ,u \> 

On the same prjyaciple^ it sQ^ms. tp. follc^, 
that as a fine by a person who has .a ho^i^, £ee 
cannot devj^st .tjie^jrey^rsiQn.oc repif^ind?;ci,/the 
&ie Isvied'hy the ftwner of a. hasp fee, n^r^r^,c^;|, 
aftfc tjie .<[l^eirwinfttion of .t^i? ba?p.fe^ibe,fl^ 
tp.i^pvfju^ice ojf.the.piwrsQPS ifi,jiey^si^9fi,,or 

xeffifiH^T^ky th^ p^sftR y^ho ha^thejba^^ifee, 

oc anj^ :P^rj5Piv ckiin;j|g widejr hin^ , /^ft>> :/,,.,. : 
., i Tj?e ^.9f » base)fee is a^i,|pp^nce i|i|wl;ijipjh 

:tiirtl,.,^.l^hp^t, bfj^g » .bar ^g^iinst fthpse .yrfio 

.h^y^ affiye|ftto»,pr JT^fjiainder.p^^ct^t .Qn,^t^e 

yflejierwi^tiiqi^ of tjfe.bpe, ,fep ;, ^e^, ,grv ^^^ . ^ 

.tpq^jn.tay^ aiid jn^ke -aWy^aijpf , 1^ ^eftse 

and v^J^^e to J5^,it\wi9Pnyey^qce,^wpuId.p^s 

/H,l?aaie^fep';,^^ 6^ie.>vi^.]byJ^ during the 

/pflijtii^u^cft Af ^t^^ fee, 4»ay pwjjtuaUy be 

f^^f.j t9>j the issuer Jiu tail pf 4i siiice hia. pos* 

^^^^wfxJs,^dY^$e lo theiv tifie; b^t,tb^ fine so 

Jl^Y^d^ipt^ver cao,.jii3^ aipy fjvent^ b^ a bar to the 

•,peFS9ji;i»r in revewion or rewwinder; ?infte. .^heir 

rev/fj^ion^ qr remainder ww not devested jor 

discontinued at the date of the fine, or by its 

operation; but suppose the estaje-tail to h^ 

(h) Focui ▼. SdUhury^ Hardres'i Rep, 400 9 Carhan^t^ 1% 
CarhamptoHf i Irish Tmii Rep. 567. 

x2 
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^p^qt,. and jB t(f continue in the seisin, and to 

J/e,v,y. dn .finea .tihis ,fiue might bar the reversioner 

prf;rfiniaindpr7inan ; since there uould be a 

fdi^^ip l^y, tl^e continuance in possession, and 

^}sq^^.tit:l€;,a4yerse to. those who had the re- 

Kqrsiftp. or J!B^»ft^r^de^ . . An ye^t generally a 

^p^e^re jCo^tiAuaqce , of possession after an estate 

is determined will not be a disseisin. 

J ,.7i'l>p ca^^ of a gif^rdian holding over against 

j;J^.^h,9ff js^, another .instance of disseWm by 

contin^afll(;:.l9,. of possession |c^ 

.,.jjT|iere,,ajre, p.thpr ta^e^ in which a fine may 

IPj^rsOjefs ag^i|?t.o^p^^P^ 

fff)^et p,^^sQijf| ^f ip the (fasi? oF 14^ tenant for 

,Ji^,.i;^ip^94fir,to JB |n/e^. C by entry on A, 

j^d c}^}xn\ff^ his estate, would ac(j[uire that 

.9§tat& l^^dissf^isipj, without disturbing the sel^m 

,<Hf Jthf', JroYex;?if?ne5 or jreniainder-man '(^c/;/ ^ 

, ..Th^ Q^ff^Ct of a discontinuance by teniant in 

43il, . i^ Jp .p^3? a , fee-simplp under a new aftd 

^roflig(ijl titile,^ whil^ a mere jgrant or "re-lease, 

Jt>j. a.t^p^Djt.in tail, which does not produce ifee 

eflfeqt of a discontinuance {eJi , pa^lses a base or 

^^t^fmin^blj^ fe^i coaimensurate only with the 

ownership, under th$ estate-tail; an^ unless this 

fe^.be enlarged by a common recovery,' the 

estate as z^ base fee will determine at the same 

time, and under the same circumstances as it 

would have determined, in case it had remained 

an estate-tail. > . ^ 

CeJ I Inst, ayi a. (dj i In»t 375, 176. 

CeJ Litt. § 613. 615. 
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A mere grant, a bargain arid sale,* oi a- liaie 
and re-lease, or a covenant to statid seisedy rfVeA 
by a tenant in tail in possession, br fttie,' ttit/u^h 
with proclamations, or a fine by a tenant IW tail 
in remainder expectant on d p<it)r' ef^tiitt^'^iif 
freehold, as distinguished ifrbm' ah 'festttt^'^fblr. 
years (f)y will iiot pass more thah u'^h^k 
fee (ffjj as has already 1been shdin^hi '=' * 'f» - 

But a lease^ re-l^iase, and fine, ^oiiid reAant 
in tail in possession, and being patts6fth'6'8atoife 
assurance, will create a discontlr/iiahce j^^j/i*^' ' 

A lease j r^^ease' an3^ fine,' bel^g'jifetrti'fcl? the 
same , assurance, are co^sld^reH^ 'a«*'a' 'firiiH' ' ^M 
the declararion qf tb^' M^ of thfe^ firii ;'' btit 
when a tenant In tair fnakeS a^ ddtiVfeV^ie'^yv 
lease aud rerleasep or bargain anfdf'isQe; uftfl 
afterwards, at a ilistinci' 'pferi6^d,"'''feinfl^ iii^'^icti 

' I I .:i I ,l)r - - * 

if transac 

^u lilt! nrsL ins^nce, p^ a uit^t; it^t;, miu uiu Tiiie 

will merely give statiliiy'^to'ihe tltli ^i &taihsrt; 
the issue : and against .them, 6nl7 \^hen the 
nne is. with proclamations, by cbnnrming^thts' 
Jbasejfee ; withonf altering the quahilfy^ot qtrallty 
9t. the , estate, Vonveyed 6y the^ lease' afhtf i^fe- 
lease, or bargain and sale TAJ.. '• - i ••' » a v 

From . these obserVjatpns-, a concmsiOil may 
be drawn, that ah estate-tall cont^eft^d \iitb a 

(//;) See Seymour's case, lo Rep. 95; andMiw^/.TrC/f/*^ 
a Rayiq. 778. 

CgJ Doe dem. Odiame v. W/ut^ead, 2 6urr. {(• 70^. 
(hj Seymour' % case, 10 Rep. 95. 
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h^^^ fee pannot be discontinued, so as to be 
cbfineed into a fee-simple ; and although it be 
tr«^. tjbftt a base fee may be converted mto an 
estate m fee-si^iriple by a conimon recovery 
dulY^}juflre('^d by the tenant in tall, or after his 
^}^ ^by^ th^ heir upd^r the eptail, yet such 
rc^QV^Tjjr dpes^ not operate by discontinuance, 
pflonerly SQ te/med J but this change is from' the 
p<5^)jaf,^c^p^rj^tion of the. common recovery^ 
l^^ralj^ ai^d simply ^ a Bair to the reversion 
^h^m^Wk^.^i by jpl^cing th^ title on^t^^ foot- 
iBSK?^ ^^S!?Y.?«r3liip V«der tlie estate.tail. 

?/!rm^^^T-^;.?ftR^?iy^^,^ ^J, .^^«a^^ !" tail, than 

.n lft^f^?*fi.9f^:fif9F#i:C cpmmon recovery 
operates as a discontinuahce in those instahces 

pplji ii^^^picti itvyrongfuUy dtsplaces or devests 

^thfi r^v^r^^pD or remainder, without effecting a 

J3»rt9.,^s<e estate^. " .. , 

Hence a condition which restrains a discbn- 
tinu^iJVpi? is valid ; while a condition which 
jrestraiiMi a conveyance of tenant in tail, by 
xxieans of a common recovery, is repugnant to 
the privileges incident to the estate of tenant 
in tail (i) . 

A warranty may, under the circumstances 
already noticed, produce the effect of a discon- 
tinuance, as the means of giving effect to the 
warranty. 

(i) PmHngjimCt ease, loRep. 4a •; BtOUr^B Feame, ^SQf 
360. 
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L^t it bQ remembeFed too, j;hat an intrusion 
on the seisin of the reversioner or remain<5eif-' 
man has all the effects, and produces all ihb' 
consequences, of a disseisin of a persoh'^ctuaHy 
seised, for aft^r a disseisin, an atatemerit, or an 
ifttrusipn, the wrongdoer obtains the aciiiaf 
seisin, while the rightful owner retains merely 
a right qf entry, yhich roav eventually be cohi 
verted into a right of .acliort, or which may'fte 
r^atored to ^n actua} seisin by the means \VfaldH 
will afterward? be npticed ; and each of theki 
three species of disseisin difiers f>6m a'discloh- 
tinuaii^ce by tenant in tail, only in the circiiiii- 
stance th^t a discontini^ance must proceeam)m 
the owner of an estate of ' inhef itancie, ^^bthat 
the alienation will be good '^ agditiit'liithy^felf, 
however aefective it may beieU'^ainsib th6se in 
reversion or repiaapd^r.. ' ' 

It follows, tjiat k'^Vacon^^^^^ 
come into the sei$ia under a wrbh^fulacili' <i^iU 
have a right to hojd the lands until the issue 
in tail, sh^ll, by the 'death pf th^ tertant in 
tail? or the persons in reversion or rerfiainder 
shall, by failure of issue, acquire^a complete and 
perfect right to avoid the discontinuance^ and 
regam the seism. ' 

In the course of these observations reference 
has frequently been made to the different ope- 
ration of the several assurances, as against 
tenant in tail, himself, his issue, and those in 
reversion or remainder. 

To sum up thetfe distinctions, asd supply an 
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accident^} ^ipjsjjion of part of the MSS*- ina 
former pa^t of 1:^ub work — 

<5 ^''"'As'to Tenant in Tail himself. 

^^ft. against tonajat. in tail,, lym^self, and aJI 
peyrsons claiiving un.der \tkm» except his i$8ue< 
(f<^r they are considered a^ claiming under the 
statute de donis ^n(\pi;rformafn 4onij).the right* 
ful alienation t,an,d charge^.of twf^ntin tail, wiU 
have precisely. the .s^ipe effect a^.* if they wwre 
the alienations and charges of tenant; in* fee-^ 
simple^ ThCj jtenapt in tail m?y e vw b* bouiid 
by,^stogpel,.^9,lhat a cjonvey^nce in?iy ^be good. . 
as ajgain^t himself,.. though jt ^Si jnfwmalMand... 
irregular, as against his issue. Thus^ if tainaDt 
in Jail ,i^ jpp9i9dp;f,j^f^^^ estate. f<)r life, 
suffer a common rec9,very, ivj^tlpout th6i,ieon«>/ 
curr^nc^ of tl?.e ,l;eAa,njt for life. ;. thw. JTWQ^eri^ 
is yoidable^^ as against \]ip ,issue, and .thpise.ioi 
remainder or revepiQij^;.l^i|t it,^ouldf,TOeTOitbat.i 4 
it is good between the parties, , .9p^^ting . aA ; 
a conveyance, or by way oj:'patppppl,,,po thiy; 
the le^al estatfi pf} ^eRa»t ip, tail vppssfjs to. the., 
demandant in tj^^ ^-pcQv.efy, jiiii4 ti^^Jfis^fittlay.:- 

• ^ ' \. ^ 

As to tne IssiK' I , , 

^^^.T^ slct?^.,?Lnf^.^^^r(a^^cse3 .are .^ctuftUy void 
^g^iy.l^^ \^^ i?s,u^,.ap,^^,^o.yenwt,.tiQ6taiiad«scifled 
afte| >he death, of t^pant in. taili judgments, 
and the liKe charges* ^ ,>- i > , ' 

Other acts are voidable oiffjj a,nd those which 
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are voidable may be affirmed! qiiotl^ me par-'/ 
ticular issue, by acceptance of rent,' or by any' 
other act by which the conveyance qf J:^nant in 
tail is affirmed. 

The issue may also be barred altogi^ther,' or 
partially, by a fine with proclamiliions,* levied. ' 
by toy per^oti to tvhom they aire privy, giiba^ 
the estate^tail, or by a bonntion rfeciivery, or ' 
under the circumjstfertces wWch Kate been men- 
tioned, or by the btmkrUptby of tehiarit iri tailf/ ' 
and* a bargain and'sale bir tbe cbmmlksiorters. 

In *sdn*e cases al«b, as has already been [ 
noti'Ced, they may '- b* bduAd* by ^ ^rranVy, ' and ^ 
in mme case^ with assets, and ih"6t!l!i^f ' 'caseij '^ ** 
without assets; ■ "■ • -' - ' . " 

And they may be barfed by the^ attainder of ^* 
the tenant in tail for treasbhi ' ^ *'^ ' ^' 

A commfon recoWy* li A'iiompIet6 bar. td'i:hV . 
entail whim duly 'fefuffereii r^'^stt^s i firie'witli ' 
proclamations, Which 4tiipoVti' to' m^ the in- 
heriraiice genetally. .^ ^ * '«i . • 

Beit a fine f6t years, with proclamationis, or a 
lease for (t) Hves, warraiirted by tile statute of 
Hen. VUL though that lease be mad^ by livery 
of seisin, will bind the issue only quoad the term 
^hich is granted ; and the rever^on subject to 
the term, and also the rent, if any annexed to 
the. reversion, will descend to the'ifesue in tail. 

A warranty is not a bar to the entail, but only 
to the person who for the time being is the issue 
U) tail, and bound by the lien of the warranty. 

(kj 1 lait. 333 a. 
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. uHjthougb- an alieoation by the tenant in tail 
m^ be voidable, in the first instance^ by the 
i^&ue, or those in remainder or reversion, it may 
efventually become good by some act by which 
the issue, or those in revtiraion or remaind^) 
sjbftll be eventually barred oi bound, ^»far as 

tbf^ shall be so barred or bound (k)- 

• t 

49 to those in Uema^ndtr w JUv^rswu. 

Ant alienation of tenant in tail by deed, 
except a discontinuance be created^ either froto 
the nature of the assurance, as a feoffment or 
UniS by tenant in tail, in possessioh "(klc)^ or 
by rteason df a warranty, is absolately void, as 
a^inst' the persons in reversion and remiiirtder : 
and thb estate m\\ determine, ccet^ris pa^hus^ 
when the estate-tail shall detcrmSne by the deftth 
of te^aiit in tail, and failure of the issue inherit- 
Able to the eitate-tail. » . - 

Nor has a fine any effect, as a cohvefy^ce 
distinguished from a discontinuance, ' agtlinst 
those in reversion or rettwiinder ; and theireftfrc 
if tenant in tail, by de^d or fine, make at lease 
fyt years, or a conveyan<ie in fee, not operating 
by way of discontinuance, and die, \vithout issue 
inheritable to his estate-tail, the lease or estate 
so granted will, ipso factor determine on the 
death of tenant in tail, and failure of his 
issue. 

CkJ See Goodright v. Mead, 3 Burr. 1703; StajJeton v. 
Siapleton, 1 Atk. s. 
(kij lAiU § 5S9f i Xost. 339 b. 
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But a common recovery ^ly ' ^eiSe^bA %y 
tenant in tail, will bar the remkihder^^ eOAMt^ 
reversions expectant on the estate-tai), and' uli^ 
charges and estates which are derived oo» lyf 
the estate in reversion and remainder (l)i 

Tortious alienations by teiiantB for * hfk air^ 
not usually ranked under the doctrine of ^li-' 
continuance ; and yet a feoiFment, a fine, or 
common recovery by "a tenint for life; Having 
the immediate freeholdt: o^rates in (h^ }ike 
mode, and parod»w:es .ijhe JlUifl^effi^ci^ asjft.pyq^ 

duced by a discontinna^fi^ .by ;tejQ^^(; i<).J^)> 
^ith the dilFereooe only, t^tat 9, 4i^|(;j99tini«ei9i9^ 

Wider* it ncicewapy- th»^.1ilw,.?^i|>i ^oh14 ^ff 
re»tor<ed by* actiqn^ wbilp, w?dpr,a,u'^iwiWBi 
diiBCpntimiance^ or .d^or«Biw»*5? > kj^. f epg^t , for 
liffi^ the s^iwq »»y beir^qtoc?^ I^.e9tiyj,,viit;jl 
tlWc^igKt,/x)f *otry^ftH.% l^lfPft ftf^m.M'i^ 
descent cast, or by a warraB\ty,)pr.by J^hp Mp^p9 

of Ijwait^nioiv- . '.'»;, /^.; n:\ r. ..,.[ f-A 
, nlV^Qther, diatiai^tiaa: . i^. ob9e£V4|)l^ beftweepEi 
di9p(]^t»ni|9JMe by i(?mwt in.t^ilpt and a (^i^ccwr 
1;iB4iai^Q, disdain,. or d^sforqeme^t, , by tefi^Q]; 
for life* . £very tortious^ aUeoatic^ by % t^^xit, 
f^r lif^ ii$k.. breach of the fyvn^ contract,.' 1^ 
eqi^los th/^ rev^ersionier . pi: xeois^ind^ihrn^i^to 
enter for a fprfeitureu . ^But no. alienation. by. ^ 
tenant in t^il^ while full tenant in tail, .nod 
before there is a possibility of issue extinct, will, 
though tortious, give a right of entry, or of 

(I) CapeFscuef iIUp.$aa» (llj iliitt.97b. 
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^(ptic^Q,. pr Qf claim, for a forfeiture. The like 
ojp^xy^thn is applicable to a base fee bel4 
i^d^i; t\x^ jaiienation of a tenant in tail, while 
^ff^.ia ^possibility of is^qe under the entail. 
> j^t Y-iU. be; ueeful to collect the following 
f|]^ppffll|;ij0nsj| ^s ^fibr^ing ipaterial information 
on the powers of alienation allowed by law to 
ti(E¥Q^t^,:(or,li|jf,; with ^dijstiti^tipns bet^wftsn the 
effect of tortious and of ^'i^tffil acts, prpqeeding 
fj-pflp t^eai.l^y.way pfcppvayanpei. ' , ,, 
,iMi^^^m^\m a'^.ri^btAil.ffr wf.ppg/Ul. .All 
«^}fH^ .?4*efl^VoR.are,gov|er4jed by .tb^. jJ^e 
^s<m,i^^^.^Cf.,. Thepefof e ,the fsta^ >ybich passes 
by a rightful alienation cannot be of ^girealj^r 

. Wi^Wgfri ali^ij^tipns.^j-? tof:^iojJp^, a,qd opej^t^ 

??J,.w*y;^f. 4}?seif ifl -I .^np? , %, <i?^Vnc^90 >e7 
tife^n. tprtioup,.cpr)Lvey?q,ces..i^nd j^j^eiii|,p^r 

vey^nces.. !.-. ..,,.„ ,, , „, . ,..i„...-;,i-.-. ,,. :..■.. 

. T9r^^'^.ym'■yy^^m .9P?.mfe ,pf .jn^pes^ty 

by way of disseisin, while innoc^i^t cpnveyam;^ 
dp Rpt pcp^l^f^ .^y wrpj^g^^ ^p,a[ ]ii^r^fj)j|e^ do 
jiot. devest; ^^y, e^tate^ or, ^%wp^ ai}yi5i^i$ii^|^, 
. .A tenant, at >vill^ or a tj^pa^fc fpjr ^paj(^^ ,^i^ 
ip-|)9Psea8ion,ipay,.by a fepff^^ijit^ givCj^i^.Jf^ 
tp th^ f9o&a. ■. .Th^ . fee ^pap"^ ^J.fprfe of^ftjie 
liy^r^ of .seisin; so a lea^, fpi|.iijf^,, v>\f^ ii^^ry 
of; seisin by a tenant at wil|» or jfor| y^s^t wQul^ 
place the freehold in the lessee; and as a 
ftecessiiry consequence, kave \tt '■ thtf ie^or, 

* . . , / : • • , J. ,i !f '1 ■ -» 

finj 1 Insu 337 b. 
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though formerly only tenant at will or for 
years, a new reversion expectant on the'estat6 
for life. So if a stranger makie i Tease fdr yBats, 
and the lessee enter, claiming to hold for ^ikti^j 
he will become tenant for years, and- the lessor 
will have the fee by way of disseisin, and 
as a reversion expectant on the' termifft itf 
years fnj. 

In the argument oi'Goodright^\ F&H^^^ 
foj^, this point was mistaken. ' * '^ ' 

If tenant for life make ^'graiit^'by dciedi 
^thout liveryi the estate'which he hd^, )ihi[f'iio 
greater * estate, will pass; and thfe' liV ^pi-eferti 
a less estate by right 't6 a l^ger' 'estate 'by 

But if tenant for ' life having a ' iiiy6ksi6ri 
make a fedfTrhent, levy' a fine,'' bi* siifffer a 
re<io very ^ the alienation will be w*roftl^f6t,' ahd 
wilf rfeverst the estate 'of the persoris in'revfersi6i 
and in remainder ; since a wrongful fee-siinple 
Viir be held under such' reofiinenlf,''^he; or 

recbvfery rpi>/- ' ' " ' ^ ''' ' ' '" 

' When a persbn is tenant' ftit lVf6 in Ve^ei^sion 

dr remaiiid6r, ' exj)6ctant' 'ori a jiribi^' estate of 

freeTiold,hi8 f^bffthent vfbuldbea^dlsseJsiii/and 

w^uld pa^s' ac ^^i^bn^fiil fe^'-Sim^lfe' ;' W Ms'fitie 

of his recovery ^ althoUgli'it' Would operate iari 

f(irfeitur6, would liot under siich citciimst^nces 

disturb or devest the estate of'the tetiant ffer 

CnJ Bh^[t/Ml V. fiat/g/kt Cro. C;aj;« 39^., jCaJ i Taunt 578. 
(f) 1 Inst, 42 a. (fp) 1 Inst. 337 b ; Litt. $ so. 
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life^iih ^possaaabiiy. or the estates of thoie in 
ni^erenm or renawden 

A tenant mDaiU Inhyiog the immediate free- 

4)61^tiy ifbrdeof tiiB eoitail^iiiay^ asrfaas akmdy 

JDWir vsboMbi^ diicoQtiiiue the leatate^tdil, and 

consequently devest the estates in reyersioa or 

stnmiodftr; .and a fiae .or ^ recovery iwrold, 

cateris paribtis^ have the like effect* . t 

' fis* )vrbeni tha fi^eeboldift ^n^ejrad by an 

innocent asant^n^et no discxmtwutffca ; will ^be 

4ffi^:^ted ;?bljt tbe uti»aat interest yf^^mk imuld 

(pMS:m(>iiild; be ai mere 'baee^fee^ . c^mmenwf^te 

f^h/^ha owoef ^ip under, the, ea|»te-ttailt aAM 

:a!.teiiaat,in.il^i^a]ra)f4et or.qf.a J^asi^.and.4et)^ 

Jniriabls fefv canjiot» bV: iwy mean^^..9r.rtin^ikr 

iBUi|ft!di»!lii90t{|a09S9L ^ct/a discqnti^jji^nff^^, 

M a<R>n3i9fi[uen«e^make Aiwjcongful fdien^^jl^o^^f 

!!t)Wbeik a^iseantuiu^pQaiB e^e^ted^ oi^i^n^l^ 

ffl^siofconfmittad,, then th^* gnottec in^y ,)i§i^ 

a.iargiqfrre9t9jte than w^ evar. yefl^^^f^^^ 

grmkic^^ Thu^iftermnJb for life, pi:,te»^q|ii^ 

tail in fK)93e9$ioo» make ^ ^l&^ent^.or i^K§f/i\^ 

litse fyv ^ life of th^ lesam, fp as d^eia^^e |^ 

• :feas9e. npt warranted hy^he enab^pg^f^^^)^ 

of Haa. yHh the grantee will hftvi^ ,^ ^ffl^ 

.«n«mg> i^rthe first instance, by dis^ei^i^ ; ;^4^^ 

theaeooQ^inst^^ce; by di«cointiijLa9^€| ; f^^^^ 

grantor vHlU have a new reversion expectant on 

this particular estate; But i when, cirousasijtances 

will admit of it, the law will laonBtruisanv estate 

to be rightful rather than wrongful (q). ' 

(q) 1 Init 4a 8 ; Essay on Estates^ chap. Life. 
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The right or jpowet of &«eftaxit fi^r :ltfe >to 
disseise the persons in revetsiMi or -remaiader 
is '^^tabti^h^d by numeroos authorities i 

That sotne a^siiraiKs^ of tenant fdr Uflb^k^ 
and ofherfc do not, d^««8t, is proved by taMons 
tex%bbck§ (i"). ' ■ ' ' { " ' • 

And some discontinn^ 'p^>. turn into^ a right 
of action (»): • ' ». » ... . 

Arid bWiSfs by im.f of dtMinotifon oiily deMest, 
vit. ^ttirri intd b right' toffentry ^t). '• • . - i 

H«nee the' observaliofi <jf Lord Cbfce^^fif^, 
^< There i^ ^ divefsitie bei^^iie din' aliematii^ 
^>king ■ h disfcohtiriuance df ' an eatate-y ' iwfwtfh 
tiiketh^iviray iih entritfy aMl atar tdwnAtidn' tiio^lfr* 
lAi'^, 'd^Vestihg', 'or- ^spleicing of esttt<je», Mrhioh 
«&ke^.h a<^%j 'tio ^tfry. "A», iffherg- b6< teiyaut 
fof l^fi^, ifie iretna^der ««» 0^. iii tail, tbe* m- 
mkifd^iP t^'B ^ 1%6','#<t^iui8 i«>r life J^oth 
^!l^h ifi ^rele,- 'Oti^' &^ ^mafittfidiidispiaM the 
i*inAihclfe>»i •"•'buft '•teorlceth- no 'discdnttttuanc*. 
•Antt'tfa^fein it'is td* b^'dbstervedytliat to c^rie 
yJscofttlHuWrfrt' therie i;^ ■ ikWfesrfArlly «• <$ev«stiflg 
*f 'ffli]^lj(cAi^" tif 'rfl*- ttsttife, and torning the 
'«trf<«'to a'^igHit;;"ftlr tf I* be nod tuftifed lb % 
ri^C ^^ l^at Jiatfc th# eitati' 'canftct" bb 
driVe^' i!6' aif Adibn: iALttd that ii the jrtMon, 
mt'Stidi' Inheritances ad lie in grant; oanndt, 
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(V> tiU. "% 41$, 416I ; 1 Inst 387 k $30 b^ 

Dis^tiDWioe. 
f IJ 1. Inst. 317 b. (uj Ibid. 
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by grants be discontiDued ; because such a 
grant devesteth no estate, but passeth onely that 
\7hich he may lawfully grant, and so the estate 
itself doth descend, revert, or remain/' 

The following points of distinction, and the 
authorities to which reference is made, will 
elucidate this useful head of the law. 

1st, A mere grant or re-lease by a tenant for 
life will not pads more than he may rightfully 
grant; namely, his own estate, or some other 
estate determinable on his decease, though the 
grant may import to convey a fee (x) . 

Whenever tenant for life passes more than 
his life-estate, and conveys less than the fee, 
by livery of seisin, fine, or recovery, he gains 
a new reversion under the tortious alien* 
ation (y)\ 

For tortious alienation necessarily destroys 
the former seisin, and the privity, &c. between 
the tenant for life and his reversioner and 
remainder-man, and carves out a new seisin 
under a new title. 

A feoffment^ fine, or recovery of tenant for 
life, is the only assurance which will devest as 
a conveyance; for a warranty by tenant for 
life never, by its own operation, produced the 
effect of devesting (z) . 

(x) Litt. § 609, ei(K 

(y) Litt. § 6so; 1 £oO. Abr. 676; Finch's Law, 135- 
(z) 1 Inst. 351; CkmH^Ks case^ 1 Rep. lao; I4tt. §6111 
4^51 416. 
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2dly, A feoffment by a tenant for life will 
pass the fee-simple, viz. a greater estate than 
he has, even though the feofHnent be by a 
tenant for life, who also has a remainder in 
tail, subject to a mesne estate between the estate 
for life and the remainder (a) . 

That a fine by a tenant for life having the 
freehold, will devest and be a discontinuance, 
in the sense of disseisin, of the estates in 
reversion and remainder, is proved by many 
authorities (b/. 

And a feoffment, or fine or recovery,, by two 
successive tenants for life, will devest the 
inheritance fcj. 

And though one of these tenants for life had 
an inheritaiice after mesne remainders of inhe- 
ritance, yet according to the ancient authorities 
there' will be a devesting of the seisin (d). 

In Smith v. Clifford (c)^ a contrary doctrine 
prevailed. 

But a feoffment, fine or recoviery, by tenant 
for life, and the owner of the ^,^. estate , of 
inheritance, is a rightful conveyance (f) • \ 

(a) 1 Init. 451 ; Br^dim't c«ie» 1 Rep. 76 ; BgM% Abrid. 
Difcontinuance, pi. 3. 

(b) 1 Kist. 251. 3aS; Focu9 ▼. SMsbuiy, Hard. 400; IVhet- 
4tane t. Whetskmcy Dyer 72 b. 

(cj BredonM tucy 1 Rep. 76 ; Dyer 329. 334 ; 1 Inrt. 

a^i b. * 

fdj Pelham'u case, 1 Rep. 146* (ej 1 Term Rep. 738. 

(/} I Inat. 30a a; Bredon's caiei 1 Rep* 76. 

VOL. II. Y 
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Tbe lika obflervatiDii is applicable to a com* 
Qton roeovery. 

jBlit a percion who has not the imiMdiite 
freehold cannot, by fine, or any other means 
tiian a feo6Fflii4nt, dereat tbe freehold ; or, tt a 
consequ^oe, devest the estates in reversion or 
x^mbi»id/wl(g) ; or affect a tenant in common 
dainai^g in reoaainder after the estate of a 
prior teoant for life (h). 

That the feoffment of a person in ravemioa 
or remainder, after an estate for life, will devest 
tWeeism^ flows from tK^ ^nature and efficacy of 
th^ feqlTmentf and not. from, any ^iKiiver of 
alieitatioii residing in tixe o^ner of the revision 
o« remabider /$) . 

That; a feofiiQent;, fine» or raixwery, derests, 
is ;a oohfi^quence of parsing a foe-flimple ; or that 
it pa^sM a^partaculac «8tate^ under a iiti9nglul 
alieiiatioii; far. there oanuot fae two Ise^ifiiple 
in the same: landrr-one excludes: the.otliar. (:k). 

But if tenant foi: life enfeoff the (person nrho 
is tb^owner.of aremaiBderaf^ra imsnt ostate 
of inherUancf^ Mich * ^Mifgneat will, domst t|ie 
inheritacfeee (IJ. ,. 

And if they join in a feoffment the like efiect 
will be produced. 

Cg) Roe V. EUiatt, i Selwyn and B. 85, (A) Aid, 

CO GaUanfB case in Focus y. SaUtiburif^ HwAfj^ ; l Tftunt. 

(k) Litt. § 620 ; Broke^ Discontinuance, pL 64 ; Jht^ r. 
Bourne^ 2 Salk. 433. 
(I) ChadhigVB t9»e, i Rq>. i4Ct 



UNDER TOETIOUS -ALIHKATION. S2S 

The alienation of' tenant for life* in ovAii to 
devest, mast be to a stranger^ or soae «n(d notf 
hsnn^ the next er imitiiec}i»te ettsiteof 4irei9h6ld 

if it be to the next tisiMnt for. life; of omteif 
of the inheritance, it mil be ^ sdrremtevf^fi^^* * 

WhBs» t^ant: fbv life ntekes ac fi^p^KtkUbiW^ 
danger, be give» a-fiie' wittoont gainiix^/jt^ 
to himself. For that re&ion \m tnCt'ts^mtf 
dowable (a). • ^ •■ * '-^i'- ^i■-'5 

Bot if tenant for ycMd makaia feofiment/hi^^ 
wife will beickiwabl£r/;^> ; for his fe«jfF6«i»innx^ 
allege tbflic the feoifotf vra» notiaeised infee {q/J 

A quortatioit fmanHoiUfrtm^y^'he'^ nUndt ih' 
thid place ai illustrative of the getoentldocaritiev' 
though' It tranldv with" iliaire prbpvlety^ hive 
found a place m alfarinttr pa|rt y}6^wvmtk(yn) r 
^ Of pMSGKory things an aK^kipn may *b^' 
^< 4nde, a» ip9«ll aes as^ disseisin';' and tfaarefom if 
^^ a man'ioiakttwar tesiie foC'years>4rflhwd> anld ar 
^^ stranger put dut t^^ lesAde^ he^ dwh^ als^i dis- 
^' seise him in the Tetn^vsioti ;* but if t^e lesior 
^ init'bim^oUt, thBreisn^ disseisin DoihimiJbtfedv 
^^ and yet the lessee hath lost hi^^ e»««l!«)y ^atid' 



lit ' ' , . • ■ . 



(m) litt. § 6ts, 6^ ' Di 1m,u| •! ^■••'' 

(nj Co. Lttt. 41 b ; adjinem, 4a a ; act j w iwum ; i Co. 76 b ; 

Co.Litt," B5«»- '' ' ^ -•■'-' ^-; 

roj 1 RoB.Abn67& ^ / v .M 

O; Co. fritt Hale's iiote» ^ixlf ; Wusiey tftdghf;4k W4 

Jones, ^17. . .. ^. • 

(q} Broke, title Dissebor, pi. 7^. * ^ 

jfr^ Hob. Rep. 3sa ; Sir 0^* £{Miy# I^qrfor «nd:jB»%7p« 
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<^ hath but a right to it, and that whether he 
^^' wiU or no, . For though it be true, that when 
^* 'two are in posseasicm the possession is judged 
*^ in him that hath right, (for he only possesseth, 
thougfo. the:o};her be in possession too), and 
ftuk^M^^y the trees, com, or the like, yet, 
.M^ben the true, .owner is clearly put out, and 
^ remoyed,,.tben be hath no longer estate or 
^ pQfse^^QPf burf; ^bt ouly^ and hath oo elec- 
^f tion.to.be .'m possession or not in possession, 
5* as. th«(t^ case stondst ^d . th^rqfore qleiarly. he 
"cannot now grant his term ; and if thp l^^por 
ff bfiflg a,p ac^iop of debtfpr bis^rejat.du^ at 
^SMiab%eJfl[»fts, tlie l^§spe:,5b»ll ple^ he 

V did ««te^ w^ l^iw^n Rwi^iyit bim,f?i^,,^9nd 

f* he^conjUnued ,his, pp»sesai^,,g^t.,tbe tefip^ &r 
^* he)?anwoti^ye r^jjt o^; of th^t iwd .^^jtbe 
" himself possesseth. And if the Jegsp/c ^^ftf(r 
« such eitpqlsfftp,4ietfc^, tf^^ l^od sbqip^i flfg^f nd 
*^ in . p9ps?s»ipn to . the hjpir^, awd t^^ei^p^tpr 
*.* shall not. cl^riiq tljiat th*1: ww 8^.1eaap>, f9r..a 
M term b^vqv bears ,a qff^ ?9tfite, Bi^t ^it is /jr^e 
" that; .thprp s^m cjeirtajw casje? yv^ei^piD^ ft^jpps- 

« session iRmppt bp gsjiped-'V... ., .,. ,. .. 
What despentii takfs ^way entries, . 

. By the^ rules, of the common law, a d^qent 
£rom a disseisor to hi^ heir, peaces .the hi^ 
in the i^eisin by the qperation of law j aflcjl .the 
la«v protected tbi^ seisi^a for the benefit of . thp 
beir^.^y ,taking from tb^.rigbtfi^jpwn^r .th? 
temfitiy of r(^storing th? seisin by. e^try. This 
was a punishment for his laches; and as a 
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JLM!ER EWfKV TAiE» AWAY. S^S 

protection and security to thte heir, the Seisin 
coald not be regained without an action. To 
the general rule there were the esk^ptionsr 
which privileged inftints, married Wom'eni par- 
dons of unsound rirind, and pei-SOhs ti^d "were 
absent beyond seas M the time^ oP the^ descent 
cast, from bein^ precluded cJf theii" rfght • of 
entry by descent. Also the entry 'wai'ritft'tftfteh 
away, when the '' disseisor elaifared by" ^deikikrit 
under the same title as that which bcloifigs' = tb 
Ae disseisee' f 5>.- ;' * ' '• - ' ^^'-'■^'••) 

As' disseisin.4 *became freqaewt, an ^tj»^^ df 
|)arliame]it Was passed, to declate, thkt a i}^ent 
, Jrcm a disseisor sbdxAd nttt tiake iway the fehtry 
of the rightful ownef ; unless the diiseisor 'had 
been in the seisiil for' 8v^ years before the 
descent Was 'cast; " '' '•- » • • •" ^j 

But this statute did ndt feitend'tb any tfase, 
tixciept of the 'disseisor hirtikelf, Uhder^an a^Hial 
disseisin, on a ' persoh actually ^ seised ; for 
that reason j a desi^eht' from ah albatfor, an 
intruder, a discontinuf^^,' of the ^lifenee of a 
disseisor, or from the heir of thle* dii^eisor^ is 
governed by the rutes of the* ^orrimoii law,^ ^nd 
not 'by the provisidns bf th» itatute * (t) ; A*re- 
folre seisin for » any 'iSiftbi how^fef short, iti' k 
peTs6n thus eirttirtistiticfed; With'^^dfestJftattti^the 
heir; will take awa/ the^ ehtrf br the • rightfol 
owner, and drive-ffini to hik 'ifemedy by ^ictidni 

Injustice, hdW^Ver; to^pfeisidnswho hiaty GiSfWv 

.. • / . ' . • • 

(sj Litt. $ 39^ 998. CO 1 Imt. 338. 

y3 



S26 OK TITLES : 

I 

but cannot bring an action, the h,w has mad# 
an' exception in ^vour of persons of this descrip* 
tion: It follows, that a person claiming &» 
deinke is not precladed from his entry, irbao- 
to ^eclude him from Ms entry would be ia 
dPeny hiita'all remedy (uj. F6r instance, if a 
man seised in fee deriseby his 'will, and die 
seised, 'ahd the heir," or a' sthtnger, enter by 
abatement,' aikd die seised, this desceBtViU txit 
tky Away i!he entry of the de<^ise<?, or e4 ^ 
heir ; forj as under these circumstances tbe 
deVisbe covjld not maintain any i^al "action, the 
laW'J)reserves his right o^ entry; but had tbe^ 
devisee obtained an actual seisin, or e^eiy-if 
th^e'deVise'hfid'bech to'oAe for hfei with re- 
mainder over,* ahd tfce^ devisee for i^f^^had 
o1)tained kn actital seisin, dnd then died seised, 
and on his d^ath there had t^een ^. inVihifiMn, 
in each of tiiese cas^, it is a^^db«lided,r the 
deiasee' might rtaSntain a ¥tol«.ct3oii,grouml0d, 
in the foriner case, on the sei^n iji &c^$^t|ii)| in 
the latter case, oh the Sf^sin'iol^W, and'^hfei^fort 
have been beyond the pale of tho'law '«|ii^ 
jiresefves thfc rigliit of entry. »' » • • .;/ 

ThiB like observation i9i|>plieA to' per^iiff having 
titles i|nder chattel interests, rights ^oftfotryipr 
conditions 'brdkenv and -byescheat, Stcy - uj^' 

tt is alto ^ to be abseil, 'that to4:al(0 nby 
aii ehtfy,' there iriun 4)e i^ debeent*; in.i»^r. 
wordgi, |he heir must take q$ hw\ for a deviie. 
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or Other dispodition by the disseisor, will not 
produce the same ^ect as a descent ; and as 
often as the heir is^to take under awill as devisee^ 
and not as heir, by reason that the quantity or 
quality ^ths estate^ which, he xyould have tgiken 
a& heir, ii^ changed, as in the instance of a 
devise to the heir in* tail, or to several co-heirs 
as tenants in eommoq oc joint-tenaots, or to the 
heir in fee, subject to an executory devise Ya;'J; 
the heip must be considered as devisee* ^nd 
not as hear : and. . the privileges and protection 
aflSbrdedto an heir, talpa^ as heir^ will not 
belong to the heir taking aa devisee or. pUr<* 
chaeer. . i . 

Th6 descent must also be o£ an estate of 
inheritance either .ia tail or in fee ; and- such 
estate of iilhent»nf^. piU3t .q9^f<^r the immediate 
fre^oid /v> ; , an4 it; muiSFt be. a descejat to .the 
heir, and' npt a .tFansn^ssipn. to supce^soi;9 ; and 
th«tofoM«« descejatrQf f 2^ de3cei]^» to the heir 
aA special oceApant, or the transm.ission from 
a sole corporat4Qii to a successor, will not take 
away^the^ntpy fj^j. 

Another exception- to the geineral rule is, that 
a) deso^nt tto^ the heir^ who is .the orfginaL flis- 
sefb^r^ witt not^ take away an entry, becapse no 
man shall tftka advantage, of hjb <3(wn ^rong, 

Ift Ae caee lof a marr^e^ . wflmftn b^ing en- 
tilled, and the descent ca^ whil§ f^^ ^s under 

' ^ ' f 

« ■ ^ 1 1 • 

(x) Se<at V. ScoUf AmbL 383. fy) titt § 387. 

(xj Liu. J 4^3* 
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ooirertux^ the descent will bind tb« buabud 
di^ring, his Ufor though it leaves- the wife an^ 
her hei^. 9X libfiTtJ to «nt^ (<i) • 

.\Vhen a^ aiction may. be. brought. 

Jfpr.ev^ry disseisin^ an aGt:iQr| is a coiacQvrent 
remedy, with an entry, when an entry may be 
m^de.f.a^i} in.iaany case^.^o acticink nay be 
n^nJtaiq^d* ^Ithqugh {^v entry wiMild .soli be 
lafCuL , ... .,.........•;... 

,4p,o,ftejp as. theje is,*. difcoptinH»iieQ , bjr 
te^^,i?^ jn t^iJ, an , afition ift l^fj ,Qn\y availably 

^t ijhe poxnnjon la.^:, 2^ dis^jQuti^i^antiis J^jn.a 
husband .56 j?,^,iq,>;ight ^f hiPy.w»fe,|Ko«W Hw 

put th^.wif^ pfld,h/^rh^ir» *o. their. »SWriC)^ by 
action. , ,,.!, ,,. ....,, :„,.... 

And wh^eyer.tjhe, entry <M|(*Ql)«iiby.df»»o«itl, 
it is ^ nece,^f^ry,fip|}^^u^ft9„.that! tbeAetaeiiy 
by rear^ct]on,fpjus.l^.bie,pHr8wdK.,!.. t-i 

When, 9)1 f|itry:..nji^y J)ft. Wfiay.y=.inadc,r:af 
ejectmei^t m^y, b? ^ainj^ined, awd, in ! most 
cases, without apy p^evjpps ^try. .1 . 

In shorty , ijt is now agreed that- the only 
instance in wl^ch an^ actual e^try is .neeB8$Bryy 
preparatory to an ejecf^en*,. .i* yhe4&T<a><£ne 
with proclamations has been levied).- (tod sudk 
fine is groundej^pn an adTinse.^eiain,, ,, . m* 

A fine at tJ^e, cowjJjon Wj JP other, iwoid^i 
a finje without ,proclafl^tion«i,;do98 not. f€|ader iJ: 
necessary tl^t there, .shqi^d be 4n.BctiU«l entry 
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prior to an ejectment ; and if an ejectment can 
be brought after a fine has been levied, aftd 
before all the proclamations are made, the 
want of an ^actual entiy -jrili' not bfe an do- 
jection against the right to maintain an ejedt- 
ment(bj. 

In all cases m which an ejectment cannot be ^ 
maintained, resort must be had t6 a r^al actioti'^ 
for restoring the seisin ; and as often as tbere'' 
is a subsisting right, l^e remedy by action is a 
necessary conseqaence ; and such action mast 
be adapted to the nature and special circuin*' 
stances of thci ^ase. * Under the next hedd, 
except <me, thet^ will be Touhd a few oBserva* 
tioM applicable tb the - actions which are in ' 
general use at this day. 

The difierent species '^re enumerated in Booth 
on ReahAotions, and in Coma's Digest^ title 
Action ; but many' Of tfaiese actiohs' are so rare 
in.pFaoticefthat'tiiey may bt^ passed over with- 
out notice. At the same' iSme somle of these 
actions, especially t*ie eui im vllaj' iur cui in 
vitisi^ writs ofaielj Set. amy, on particular oc- 
casions, deserve consideratfon, as the means of 
prosecuting an action, when an entry or eject- 
meat is barred; ' 

When a remitter shall restore the seisin. 

Remitter is an act or opeirtation of law. 

It is applicable wheh a person bas a Hght 
which is reoiediable, and the freehold, under 

(b) Doe V. JFiUiam, Cow]^< $Qd ; i Iriih T^rm Rep. 577. 
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a tottmm ot wfoiigfdr aeisia^ is east oa him hy 
Mt of Uw^ or he becomes aebed of the fradbbld 
wijkhoot his default^ or the petaom who^ haa the 
fieehokl disckiinis it (c). When \htne is a 
light q£ entry, m diatingtiiBbed fbom at ri^ of 
action^ then there will be a remitter,, wheo d» 
pttnoabit^ o( th» titLe to hsvre th& posflession, 
iaacqwiiml (d). The principle dF the doctitne 
of mmikter ia, that tf the idght and' the eeipn 
vme. in. dtfTeienti persoas, 1^ peraoD who had^ 
tiMi riglKLiaast pvoaacate dMMt rights against the 
pancRi wha haa th*ifleiani<tf the fve^holdt^ amaa^ 
canaot nn hiaaeelf : and thepefiNTO h» would be 
wQthoart raniedr)rv ae^ iftr 4b n^ctl^A \mwmiieali 
title or hettor sigibt, unlees tfa^ laan ; redr^e^d 
the injury, by reviving the aacieivbi nght ;• aad 
idna law dmav by tkia. opesation of ^la^ter, 
Ndm^s. the injnry; by putting, an ):€nid( I tf^i the 
adaiin' under the tertious or wMogiul dwA^iahipy 
and by ravivug' the' alnaient aeialQutfader the 
nghtful titlfi; ' . ' Ij /v 

A&m examjjfdea 'will ittastrate ik^mi^^o^Jimh 

. Supposes ai teaifiiit in tlal tO' discoalima^ tito 
eetate-taiU and to take, back a fee .t^ hiinac^y 
this estate-tail is to be considered as the* Hghi*^ 
ful estate ; and it oeas€9 by the disoentiniiaacOt 
and he obtoinsia ttow i^dKHny und6r a ne^tide ; 
aiid bis fee. is a /iTroiigful estate. 

'. Agaiui; suppeae bkn tQ di^ isteetate^ sensed* of 

(oj Li^t- § 6^9. (d) Lkt. § Qq5* 



liie feey Ittviiig a 000, who is fab g«n«nii' heir 
at iaw, and also the heir to th^«ntaiL On 
the death of the &,iher the wrongAil estate in 
fee-nita^ will descend to the son a» heir. 1^ 
moment the freehoid T6$ti tnthtin, the law^ (eon-^ 
sideling that he is* the ri^htfril owherv hy reagohr^ 
of the entail^ and chat he caMlot sua ■ hiniMlfy . 
and put an enid to the : seisin iinder; > the . 
ettate in he, andwyive the seisia udder «h^ 
entail,) doer, by aM instaDtftneoas operattoiv 
of law^' avoid the 'v^rongfel estate in hehinmplfi, 
tttd restore ^ aucieiit-afiid' rtgUtfiiteMaito''. 
tail. Ai' a ^cOti^iMnile^ the heir in tailirill 
b0 dffschai-ged' (torn* ail ^ «bcttiivbranoes which 
affected the'^state i»''fee,>'faQt whloti do not 
affect she estime^tatt. ••< .••n.i,o v'J.'i."i' ♦?' 
Thk k bnly* dnt'^ inabyyjitafttaiites 'iiiiich- 
might h^adducqsd;^fof] t^^ If aming a{tpHfe8 'txy 
rights «itider i^&MMi'in) h&i aa^reD as' to rights 
under idMates^ttil'rctafllf iftiso^iitfeiiHes apphea 
when the freehold is derived by conWii^akute, as 
well as ^Mirtiti it is ikaiv^d 'by dfscent or other 
act of law. The better course is to consider 
t^ dMWincnaa geaeid, only^adnattingcofaofoe 
efzcepobmly aUd^ td tnce tihe etciptiooB. They 
ii#ilL foe found y LiMeldnr^' T^ndres^ . ^diapl; 

it is also ta be^eaiMftbered, that <do reMiiter 
to an estate, turned into -a 'right * of actional batt 
taheplabe^ unless^thd par^iobififin the fMJ^e- 
diate freehold^ by way of estate ; nor unless 
his right gives faisfk a title to the immediate 
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fr^i^hoid ; nor does the learning e;]ttend to thcwe 
rights M^hrch ohce existed, but are become irre--- 
mediable; for the sole object of the laxv of 
r^inttter is to giv6 to the party the seisin itself,, 
instead of liraving in him a right to recover the 

The fearoing, however, embraces those cases- 
ifilf^'#hidh there is i right of entry, as well as 
thoseirt which Ihere is a right of action fd} . It 
is'tifeo ejt tended to titles of entry, itnder terms 
for *y*iirs, ae well 4s to titles 6f fehtiy under 
&tiik^ of'fre^hbld; for exampllft ;. sbdttld^a tbaB,^ 
possessed of a tertt for years, be ou^tdd by 
afadthet person, the term would be in Ihe'JWrong- 
flb^r, and th6 tight ta titlfe of ^ntry ifa the former 
propfi^or-; and the t^rm cbuld not 4ie 'rtigMDed 
without a re^ehtry by the lightftil owner, or by 
a remitter. ' ' , r ..^ 

And while the rightfbl owner is Out Of ■ ^s- 
session be canhot grant the te^rn^ or^'siirt<^der 
it to the* ri^tfill bwnfer of rtW rtvfeftionV It h 
traiismissible to his'l^^es^tiiktivM^^^br i¥ may 
be relee^d' to the wi'ong^oer. • ^ »• 

Should the wrong-doer die while he remamed 
the fctmor, and appoipt the rightfoK'owiidr' to 
be his executolr, or one of his executors, it seenla 
clea^ oil prindijde, that the law would instartify 
rtveirt the term in the original owner, So that 
lie \t^uld cease to hold It aS fexeeutor. 

Within what time a right of entfjr or. of 
action must be prosecuted. " ' - 



AFTER A BAR BY NONCLAIM. ' 333 

The ^ule of the common law was, that a 
right never, dies; in other wowjs^ it w.w.iw* 
barred by any lapse of time ; bni^ it. was^q. rul^ 
^ of the common luw, that judgment fqr a d^ 
luandant in a writ of right waa, aftef a ywu: 
and a day, a bar against all mapjii^d- :... 

• In process of time it was found convei^ieq^g 
with a vieiw to. facilitate the aUenatH^^i^ ain4 :ex- 
changt^ of property, apd to prot€;ct;ntlff..i«»d^ 
i^hich thc^re had been enjoym^at fm ar cq9;|)*|. 
d^r^l^ lime, to. epact certain liixutat^Qo? ,y4hc)i 
should be^ ^ bajr to,p?rsons bavingrightSy oc Mtlf(| 
ofrWtjr}f},?«d.whpi^glected t» . prp^ftcpte th^ w 
for ^.pf^odimhioh w$is deemed upr«^s<fnabl^. .; 
No.*uJflpnt i;»;ippre. interesting tQ, .tho«i wfep 
ar^^Pgs«<^^ ip.^l>^ iAvestiga^ni<>f.fttJiM;, tb»B 
to..xwders^v»nd the.pprioid* -^higb^i undciir .tb? 
O^tvMie qf. Um)t9itiaos, conMei^t, a . d^foj^ible or 
defective title, into a rightful and positLviQ tit^^., 
. Of tb^'/^wral .»t^t^]t^s,l lfbe,«^atttft^,of. j^on- 

9l»ipi^n--fiws,,,tbpugh npt. tb^,%tij5i.d*tei», iji 

£roqi tbe» .uni\«rsi^ity. of. it^ ei|ia<Uinento, the 
first, ip .ipapoir,tanpe;:nwre le^pecially as . i^f 
affords a concurrent projtection ^ith the. other 
ntg^tfttp^* .... ».-,.. 

In^mwy in$tance3^ frpffi ,tbe fhprtaess of the 
^^fHpd fallowed for claim, agaiixst a fin^,the baj; 
Qifay b«|.qQinip)et;^ uiAcJer the 3tai(ute Of .Qpn- 
cl^fn.gn^e^, althpugh the fipe, is levied aftor. 
the commenceme;it of thf ^ period, which would^r 
ii^ process , of time,; and h^d pojt the fute bven 
interposed, have barred the right,. 
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Th6 best cottvie wiil he to ghre in the Appradix 
Ml abdtfMt of the material parts of the setoral 
statateaof limitation^ as lAiey apply to remedMB 
b>f etltfy^ or by flcrti(tiiy or as tliey afibrd pio- 
t«efloii to mh$ depending on aasuranceft vfaidi 
are' either de^tive< CTMMOiis^aEr lost; 
• ' llbeM ktattfte^'ane^; •) -' 

1st, SS'Hen.ViU* c* 2fv 

2dly, 1 Mar. s*at. ^5 c 5 ; as to adrmvioof. 

«d4yi ^1 Jts-I* c l€. 

*4th4y; 10 Wm^ Hi. ci 14 ; aa to redMtfins. 

5thtv5 '4AY111. c. 16; 

6tbly, 9 Geo. III. c. 16;* tdhe ntMiam tempm 
atct^ appliMibls to the cxowa. ^ . . • 

lit* •^^-alsai^M i^Mper^ aftcor o h s d r wiig oa 
ihdse maaaiiftSy • to notite' .tzy> ^rhad; :«rtaBty aaid 
ifi^applv^troii to \phat cases, coairts of* eqoMy 
have ad^t^ ralet^af limitation, by aaatogif • to^ 
tbii stittacea of -hrailaitiow • < ; ir «i:^ *. 

A Me If in^' proclasMdMnsr oain iQf)Ma!le • ably 
as a bar by->niMte)ttin,<'wheBithBm!3S ^am>adovm 
p^S9eg9iMK 'By mi adverse posbesBioo laast.be 
jind^a»cfA ' an ad vefid titles ^omiskd . sfm 1 ith^ 
ouster; Sffeidy m '(tose oftfhoelMM^ion' thfftdiflHmil 
of the rightful owner. • ' « 

Thttt aiiYfe< may. aerate wth^ffiebtiby iMm- 
akim, an aMatKr^ef frerfioldf aiiisl ba in; ^««,: d 
the' parties to -the fine/; otherwise t the^ fiaia;^ i ainly 
as a tmnseqiiaQoe^ the proolamatioiis, miQ/^lie 
avoided by a plea of jpttrftto j(n» fuM'kMbmtmt 
tempore Jink levatL '\ ' 

To illustrate the propositiimir diat-^atemost 
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be jMlveffse poasession ; ^rst, su|pp09Q iil to .be 
tenant for years or for life^ with remaander to M 
for life^ and a fine to be levied by jB> while A 
remains m poamsaioa^ and consequently without 
any ouster or disseisip of A ; thia fine caaaot^ 
either in it» inception^ or eventuaUy^ prejudiQd 
A J since it cannot be oeoessary for il to dtim 
an estate of which he aliiaady h4$ the full 
enjoyraenu 

This fine^ instead of barring A^ will become 
a protection to his title, Mt beittg • part, of the 
same seisin or ownership as that ^hich Was 
the groundwork of the fine (ej . 

It is an acknowledged rule of law^ that a fine 
with proohnnaticHis will ^^t bar any estate or tn** 
teresty except such as is devested or discontinued 
befbfe the fine is levied, or by the operaUoa 
of the fine (f). Thus a^ fine lentd by tenaoit 
for life in possession, and operating under the 
authorities already aaticedv to i devest tbc re- 
version and remiuikders^ m^yieventuaUy become 
a bar to the rights, of ilhe^personis^in jteveraicm 
or reroaibtler, pis)vided the diacontiBauwoe or 
de vestment shall have taken -plaeei ptwf to the 
fine (g). y .• . 

So if A be tenaat fiur. li^, with r^maindei: to 
JB' for life, with remHunders oxter, aadJ9r entefj 
and disseise w^, and levy' a fine with pcqt. 

(ej Picks T. Stdiibmys MiMTdfes's ftep. 4ml ;• Silfuifr 30* ; Car- 
hap^fi^ y* CarhamjdoKt 1 Irish Tern il^epk ^67. 

(fj Prodgern cdfic^ 9 Rep. 106 a. 

fgj RO0 ▼• Pimer, n N«ir Sqi« i ; Doe v. WiUUm^ C^wp. 
6ot ; I Ixkk TeitQ Itep* 5JH* 
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clamatiooB, this fine may operate by nooclaim 
as against Af and all persons in reversion or 
remainder. 

The contrast of these cases must suppose A 
to be a continuing tenant for life, with remaindef 
to B for life, with remainders over, and a fine 
with proclamations to be levied by B. 

This fine, as it does not devett the estaise 
of Ay and as the continuance of seisin in ^ is 
a continuance of the seisin of all persons in 
reversion or remainder, will never, in tmv event, 
nor under any circumstance, bar the reversion 
or remainder (h). 

As a person who has a base fee, that is, a fee 
derived out of an estate-tail, cannot dispo^tinue 
the estate in remainder or reversion ; it should 
seem that the effect of a fine levied by him (i), 
would y as has already been more fully disopsed^ 
cease on the determination of his estate. 

It cannot have any operation as i^ainst those 
in reversion or remainder, because t^se estates 
are not devested ; although it may operate, at 
least during the base fee, as against those who 
have adverse or conflicting titles. 

In considering the bar by nondaim on 
fines, it will be pfoper to advert briefly |^ ana 
in a summary way, to the operation of the 

1st, As' against persons who have a preMn^ 
right of entry or action. ' 

«98s. (i) loBflp.98. 
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2dly, Against persons who have future rights 
of entry or of action. 

Sdly, Against persons who have future rights 
of entipy or of action^ but who labour under. the 
disabilities of in£uicy, insanity, imprisonment, 
or abseilce beyond seas. A more detailed and 
connected view of the subject will be found in 
Cruise on Fines, and in the Sd vol. of Practice 
of Conveyancing. 

Istf As against persons who have present 
rights of entry or of action. 

All persons of this description, unless labour- 
ing under disabilities, are bound to make their 
entry^or bring their action within fiveyearsfrom 
the last proclamation of the fine ; for as they 
have immediate rights, and may pursue imme* 
diate remedies, the statute of oonclaim has an 
incipient operation against them^ as soon as the 
hfit prodamation has been made ; but it must 
be observed, that if the same person has different 
estates, different remedies, or different causes 
of action, he is at liberty to syffer a bar to take 
plaQe against htm for one estate, or one cause, 
without being precluded, when the proper time- 
may arrive, from asserting his title for another 
estate, or for another cause : for example ; if A 
be tenant for life, with remainder to J3 in tail» 
with remainder to A in fee,^^ may permit a 
bar by nonclaim, with respect to his lifj^-estate^ 
and yet a title may be istsserted an respect to 
bit estate k 'fne M the time appbinted for the 
eommeiiceBMiit of this estate in ponesskm^ S<^ 

VOL. il. X 
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vrh^ A is tenant for li^ with remfHOfler .^ B 
ia-fee, awji a-^ne is levied. by <<l,h ^d mck fin« 
eitjwr occasions a forfeiture, or is preceded , by 
a/offfi^we^ JHhn p^tiwq^K*R««,!n^y.«i^ «}BCt 

l^fiHtfffsViihmjfil'^ y^Ksfiiff tbf|,i?rfeiil;pr^iqir 
^i^m fiWiiFiejM%a^>t/tbB..4e?,l}h.nf.yi«.ift, right. 
5I|d^ jB^^p<^.^t% r^fijii^nd^ V!^ f^^,, ... 
ioirii»i«^iJfftt^8 %15ft)il;Y»»*.tfe?( rB«i»iR4fi»H»aa 
iSciil)*^ »i*u^i«»(pC.ift person J^TiU(g{a-pW«n* 

BiWflflftf ilftlH. fef ^|iftfche«»t|iirt»Wt<>f'»P^W»» 
^ftWft ft fi^feWP i^'hftf if»try,jorj o^jftfltioo.. , ,1 

V'ftf Wflip*, \«#ss,l»lj9ui5iBftu(j^eriiiq9^|#€^iflfc 

ng^iMPfjei;^ % «reQ«^ii^,;eRtat99it90|j|M|n|M§ 

3.|in,^»,^«^ip <t9MfKi|ifiAdi^c9|9^<^ ffg 
iS) in terms or in efiect, claimed, B is diaatjtf^B^i 
Ji.[in^,l«Dt^, iivmif jtfa{^i ,«qdf tc<}«»eg^Mtly 
may bring his ejectment, and he will b«^.|aiMM4 

ytimel4MM'yt.44 1)»4^1^ lPAk^)|raliessifi^:ttS( 

Ait fa(»€«n>plff|«.;1»U^«i «l^i«itiQR:Qf)<tbftr|eHW{ 



he ma^p* tnake bii'clsum, dr enter sit any time 
^Iiin five yeeM tiket Hk 'ei'pir»iMt of the 

So if j4 be i^nnttififr'^e,HitVtW^etmh^^Vt<> 
B (9t Kfey with' re Ai^ihder td^' iii • «ai!li ' %itfc 
rem^iiKfer to B ' n»' Wit,' v^itfr rtrii^ndife^ di' te* 
version to B' itf Kii^r'^feh' 'd^tliteAe»'p^8«fe' ia 
saceeasi^n' W)ir'h^eWi!>yridd' df^'fl^'^fettrs <^r 
anertiiigbb'fhie'r'ditdl &^qG^ yi^d tift'tcrb^ 
ootopuieA^ ff^ ihe' iSitie'n^-' ^hi6h' 'the' ^i^ 

Thus y<"«(ijtjK*^ttt^%it^-iii^e f dir^ iRjiiothe 

years after the death of A ; O^Miiy ^«nler/ft-c. 

dt-M'^m^mi '\B^jiBAf''-%Mr^-^bI '#Miitl 'fiv» 
y^raf Uk^r^the/.dftifli -df thfe 'SWrVlvfei' •(/i'^'Ai B; 



tttJ^>^^alk^df>a6j^<^'W '^ikai%ittta»Bi(tt 
judgtnent for him in an a(:^M;^^(ll'¥«te1Sorci. 
^d Milfn«b^(Mihi(9l^'tAi°P ^ ' l^^i^Jb^^i'ded 

y^9i»l)|^^OI(3tlk'^)^erddAd''lkl^in^*Jiihde#''dii. 
It is a general mle» «IW^^#^h«^>'^^A6«l df 

tf^nt/g;^)abil^'^>fi«B «biifidiMbgdhi«i :al^ tfny 
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tii^^ ^^r he. m^y lawfully enter or claim, the 
pQss^^jPp);i» t]^^ fine wiU Qoal;iot)e to run against 
jb^i^,! his.hpirs^ executors, ^c. .notwitb«taiuiing; 
l^^^may ftflj^p^rds becoqn^ .disabled; and not- 
withstanding, he may die, leaving heirs,. &c. 
yrhp,]\^fi fffa^?!^! ^^ Utbpuriing under some 

. ,,^ul;.if therigf** ^^ ^P9Xijies to a person who 

■m} M^\^^ m^%^ 4?^^^y* *he ine wUl 
^9f te^-.tft-f^i-aS^^^ ^m ^iil 1^ ah^lbe. 
fi;p^i(!|^gi^,4ifs^^:{iUty;.and spqqes^iye disabilities, 
^i%.Vi^^nX ,ii^l«jiH^8iqiji, , will ?ontii?uf, ^o, b^ 

%i ?^mtft y^ . Pper?m?. ,^qr(^ft , an^ ,,i^o ,^ub- 
»^qj^en^li^is^^iji^"jj;iH>;e^ % )?Wf,PT94uf^ 

. WMth^r ,^e^,pfi|r^;i„fin^tl^, t9 ji„fl?^ffifft 

respect of an estate ^Ijjpb^/iy^, ^^|][^^|ate^.qr 
fatur^.,^t. $|??.,%»fi ,9^,Ttbfi J^t , pfj9cl9ff}^on, 
such .pefK^ft,,is ^i^% ,p;j^ip: th^. j;;otjB9ti9/^^of 

^ . *l^flfff»:fl^^^ f ,h^- , ^^ WSj , W^^ ^.^Pj^ 
at .ti»e. M"^ i I^Vp hiji ^ighli <of . e^y or <>f action 
ac(iruiB»i.,f9fi e»w>i4ft;|4f,y^ l?p ten?tti % life, 
witb.,?erpaif|4er..to,.J3 iiHi,t4e,.apf? a, djs8ejsiq> 

comim4# by s»(>sti5aflgi5r,ian4.fi 4ne.,Icvjj^d,, / 
nv#5ti .enljer f^ flliajjp.:j«it^ ftv^years^ from .th« 

.. last proelM^ati^Hv.«^9s,>ie ..be^at, ^Ijiat.t^e 

under some disability ; fi|D|[jl,'^;|fi^ust eoX^ w 

claim within five years after the death g£ A^ 

unless he be at that time under some disability ; 
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and each of the persons taboiiring "uhHei^ a 'dis- 
ability must enter or claim, Afe! 'within 'iSve 
yeai^' after he shall be fr^ from i^ch (E^billiy, 
or from a Series of dii^bilities 'is£i\^g ^(hotlt . 
aiiy interval. ' ' ■ '' V '■ ■'•'■ .^-'^Mm.,!.-;!.}.., 

Although the ahdeatak' nfsiy-^ Hiftd^'/'a 
disability, it is now settled, contrail' ila'iSre 
opmioh of fbrmer'tiriifes,'thiit thdlieii', Ril^yiust 
make his claim' withiii' ttie iieHda"df 'filfe Vfe^i-a 
fljy and It se^ibs id be'the"'feoiihd'antf iVfle 
const'nict^bh of t!he st£lttitex>f ndnrcMliii'bh.f$'rie3, 
that ' ho ' one, ex'cept ' the p^^sbH' W whM' 'tHe 
i-ight ;;^r«^ 'acdruei, lV THttttw'>tH^ pVbteAi6ii 
aflTorded by ihe iaiihg clause" iii'the sftatut^ of 
hohcl^Jm • '^and'cfdnseqcreillfly,' iP'A; Having' a 
present Ti^ht of eiiti-y or 6f aciibti, Qith ^Mliile 



labouring under a disability, liik Ki^ir, thbii^li 
•1kb6titi% Ym^^f'a 'diife'biWy,^^ ihu'fet'''etftfe'r or 



iJlaim'Uitfjih^fiVi yfeirt;'"dF Hfe Will'''bd"HiW^'d 
%'liblidiatf orfthi'lfirier. ^-f'-^-''' ■"« >'> ••••.'•••• 

" Ttitikj i<abfce^gi4 B^^Vs ttiid^r mi sdme Estate 
^caiincitl ix-bfett' m^i^vii^'G>m''kd^Atig ■ ^heir 
«lM'rii'6ti ^cbWitr W^^cfesfeitfe-lAitebffities; bot 
'ever^ 'a^itn''iiitfsi"btf-ba)rft(l 'by^tbe'oi>di^tJ<irn 
'"of t!h'e tiiid'^ifli' ^rklkHimitisi ilifA&a\k'iU\\ 
'be" asierfe<! teng' 'the' te'of 'i!h^ p^rsbti fe 
*%h6'm'1ihe"'i^#iV"bf dhWy'-o** (^ kdtJow.'fiftt 
"accfde^,' or' iWtftyl <m^ fem-^m-'Wdem ; 
'Mitk^ei itiay ieHihe'stitt'ofJ^^rig^liownir 
Tnr^kpectrifUi&bilMei^'f'=«'i»;''-'- ' • •' 

' '" '■ ■ ft) bihony:'t^n-,Vu:'&Lid:si*-''. '• ■'-. 
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Ever^^ eatty, &c.' or ctai«f, toa'^oid tiw fin*, 
mnst^ utider'^6 pf6vin^ <df tfa« 6tAtutt dt'Aakm 
('m/; b«'^)r4iMCUMd'Wi^^)<Nft,jr«tur4 or it mil 

Of dAliMi'^ii<^ '^lu^i' 'tfvoiii^d <tll» '«f«Mtuio of 
die StieH^ahA^ fcift^ tb4yMMy'«ib( liben^ >4o< ^ti»> 
8ecu^'ld9^tl4y' ittUkd^iikdcmer^Hiilf a* fiaeiioNl 
beetf'tetisdi ''if*'' ^iii^-v j>a^I to bon) j .i, l,- •:.: 

tt»-' <4)dr^idb' I i*hoUy > = hM< i ftfi* ietor , oteftiMi. 
Mr. Serjeant WiUiimik ht»i-^Ptkiii^iks«M notb 

''!FI<6dl§4>l^tVAik)tii«n]Ame(iltlnt^p»it iiA» 
]eariifkr|<-ot^>te)>^icil a!ii«lBv4iU;ite thftiipmot 

ti<iilk"d)lKd^a i««»ry<18kii(tti))brtioliliofaifaigle«niiB9 
which oughf (^t&^'^ i «1»taliittd(aMapeoU^irtfaid 

tlie'ol!lfeyl«^«e^<<i^Uintiftioiiuir^bfl[<<oadb«i[t 
t6 th^'i«ttiedt^iiii g^itdiwfi; ahdiito edbsiUtt 
iSte a^kati^'df %be «lattt4Mi4iflr4i-ibai tb^Uitn 
remedies. Aiiit-Kicii:' 

^my^^fhy imtimi §f «^fti«MJ>iaii«ie ^)iyoK 
g^r^l^'jreti^^y, '^md^\ii» ftlt»liy«i iodofkediiv^ 
circu^stttti«6di «dloV>:t«f^^{t..)..j Tbe^tstritHte^'Af 
iiiiiilh(it>hs'*^'{iri Iiai»ee4^ m^ (lliS'«tiedate)>qf 
noiiiiiAaL'^^^'^m, «ev«t«llf /fiv«i arrfoM|fctti(» 
to the ut&k ^iibtti ttrhi^tt^aft leJMtaitntbinait b* 

brought.' '"~"4 * '^ <; " ::.iiiifi;*1 »l» ,-'J \,. n,.<-' .- 
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X» aiuntaui. an c^ecbnent, the^.i»ui>t.^i a 
ngjkt of «ntryr an4 'I1o1«B8 tfaa nght <^,^iil^, 
flhaU hai9^ b«ei> pmsefOjM >^tbi|)^ tw«^ty /y<9fH9y 
except when there are disabilities;, an^^^e^' 
^ktm^fm diiiil»Jiiti«»,\w<j|i»Ttee:\)5ef|^^^.:,j#ie 
<l»abiliti9» «e«9fe, itb^.^tjiMt^i:^ '^li )J{ffMP^ l^ 
will be« i»r Cd tb^ moafdiyb ^ tfeSiirta^^ ^t 
itancleim oa ^ntemfnytii^r.^^n^ipim^'H' 
the short period of five jears from tb§i0l!Pfi y^f) 

irhich.*h)9 night «oo«ttds»:ij^<XQfitl^»faeQij(h^:fi« 
dbabilitfes, and in thbfir<»*y rWirhHi;,fe«ft(^fpajr», 

a^ten tbb>disBi»ililti«MU <l«l8iftVi U mi: .\r>< ^l/ 

2dly> A foraiedoB is a real actiqQfthifi Afilfkfr, 

writ ^ figi^(rf.pei»Qtoiiybi9(#TB/^i}^e4<'m^er 

an.isptail^ «r < lofeiiimigi Ajiifevifimflefuf^^.ifm 

The first species of actioq>'ifti')n|#iAt^fi;^)e 
by )dMi ioMki^^wlfejdMW^ lo ^UMn Tim sfiffnd 

qweiaB<4>y»'tbb'iidnrfmMn|Qj)f.j»,4.9Pie^4fii taji ; 
audi iAm ftfiifds fjpwifati ))py:. aiip^rMM^ ifi'lw. ^ 
eBdlied' im irei8Biii4«ni.wr Ht^tArfl^ii-f^. .;an 
estate-toil. cv.ii.-.in • 

.'Hie ^medQfi*iAf9«ftS Iq U^i 4j}; tijppe j9^ses 

Ibe rights. «s>'ft> be a8^ste4of^ jSBf^^^fj^,.p\ie 
gift ; ibit whin itlw do9i$^ip| tvUhpr^.tJljsij;^) 
OB B perdoa miT^y^Hkim/S^ ,]^Rilfu9iiieT^,p)^tf^iQs 
sd •actttal'.'SmstHM >o«r::6t^'varfl9iif^p inlaw, by 
reason of the determination of a prior estate for 
life, continuing in ^e owner of that estate, is 

z 4 
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actually .disseised, he himself maj mainfairi 
SBi assize^, or. a writ., of notary, sar-diaseistn^ 
grounded' qb sucbiactaal aeisniy or a writ of 
intrusion on su<th. ssisin in law ; and the limir 
Nation to this semedy will be tJurty yean ; but 
dbauld'. ithis ,» person^ be disseised after be has 
regained 'bis seisin^ and die, the issue claiming 
per formam^ doni^ or the persons entitled in 
reversion or remainder^ will, it is apprehended, 
be driven to their formedon* 
■ The limitation to the several writs of for- 
tnbdon was fifty years, under the statute of 
.Hem;yiIL.and the .period is now reduced to 
twcieky years by the statute of 2 1 James L c. 16, 
wish mi bxeeption in iavour of persons labouring 
under the disabilities of infancy, .coverture, 
UDADund.tmimi;. absence beyond seas, or impri- 
a(ni«nenb.;.69i t^at i^ person who must sue his 
foubrdrnt^iliibe bariie^ tiinksB his.aotioQ shall 
bi^ibiK)iigkt^ within twenty lyens i from the time 
at^\ihichob]si^ fight iJsljaU: aocme;t on uideMibe 
sbiU^.lafao^n'midfirja^isalsfiUty>;.iindiia thajiicbse 
the action must be brought within twenjtnn yoans 
aiter; the- disability shall cease ; and when « fine 
with proeba»«kl»eins,ba^ibMn Jevied, ,OPAei^ 
for /five^ yeai?s, / unl^s* tliwre ,h*^ ,b0W)ft idiwWity'; 
aadijit):ciLse ^fta diniibilityyi.thena nonelaim/oc 
fi^ar.yeai^ 9itfrH:th«.:dilabi]ity..h9is Qt^»^f iwtU 
bstr the imaaedyy alfihoiigb ^hejiHepjgd of^tite^ty 
ybloro'limitBd byith^, «t)ati\t6 ^1 James X. shall 
jiot be complete* . ..... ;,...' > 

In those instances alone which concern limi- 
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. tatioos to the right of acAtial eatry, and to the 
remedy by formedon, and nonclaim oa fines, 
there are exceptions in &vour of peosons labour- 

. ing under . infaney v &<^« ' Ii^ ^^ ^^ ' other * in- 
stances^ the only ^(xcieptioil wiuch iwad intro* 
duced is to be fiooand in the statofee) of HeniVIlL 

. and tbe exo^ption in i that sta(jat&< mqib ^confined 

to disabilitiefl which - existed, vat the \ tune > of 

pasiiing[:th^i<statnte^'a(nd' bf oonrae^^cannot* be 
relevant at this day.4' CI- '.! -. • ,ii .1 i'j.mh . 

. fThcti neixt' specMs^of 'demedyasiffbnvm/miHan^ 
oa tfati}iieatfa-ofiai>tBnapti£or Yi^'(n)i to^ithe 
prejlijedio^and -disseisin'o£<|hoii:eniHindiri-n&aii ar 
reversidnep 9 • xkr J&n < em > absfteuient I ef ^tfae/ ieisiti 
of tfae(Mhc&pirwhosp(anoeBtioridiedtifif»s€d lof lidite 

i <>JVtenabeTO''il9<)an 'ititrusieiiafter^thbHdeatli 
Qfiteaanttinntallv ^a /fonBi€|d(n),!i>d]ld)^oDnai«rrit 
of intiiBsion,'. y ^th^ tpro^ i sdnied^'^/ and> when 
thcore s^* inn 'ttfaalraventviafi ithfef i ^seidin > < ^which' 
defcoends'tomn.bcnr^iis thil^i^a 'liftix offorknedon, 
and 'not Isi wrb 'of : eil thyl isub-sbatbinent^t cbiist ht 

. 3Jh« <WtJk'df'»NT»'Y'^sil9R|lAB44*riMii^NT «niust 

necekMiinly be 'girouufdiid oh^tbe'^^ieislift of the 

an(C5efi«<Mr; 'hnd'%\i^T^i6rg^Jifiy^y)taf8.'U limi- 
tation ^M^itbin^ which a Wit ^Itentr^ sar^-abate- 
m€nt i<ms6be H^roiXglitJ liido^s^nMseeni' to have 
eyt^ b^einf mppojsed,' th$.t; the^ disseisin was to 
the heiii, so^ as to bar him, unless he should 
Jbring his action within thirty yearsi. i.i 

' ' (n) Booth on Ueal Actions, chap. iv. , . 
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..B^t/iO'ire§p»)i4:t« -wots ofisir^rRY svm ist^ 
i^i^eiiQ^ ^ktf yiefMU). dr.. £%• je^r^ aeceitd* 
ti^ iQi-Uw, (9n9UiQMa9O0A>./M jiUderatOodtlo he 
ihe period of limitation ; but notOttthQiity^.has 
fafi^.i^un4'^pHbK;h.«qtni|M) donjwUreddD i)Mr/on 
tli^ pointy M^iiwpd^rjHlildt^alro ».;•/ n " 

would become aneettrely and t^e heir ii([Oji[^<^ 

aU^f^«t»(.m4'WiiiW4T^ti<^rit9o£iil^o4<n^ 9bj 

geplerftUy,p^tp9fl4d;tQ)Jl>|f«i%r yi(Win.\(dB^iMii»i 
Atf»fvt«i/iM^a[9 diif«H)9«etM itsJittiitvlsQnid^lMM 
the<4ws^i*Ai i«fCQn|iiiii«»cb(|a^t.lb)ie[)dm^^ 
lum9«^£;j|9p)| lifJwR;4|.i«cC9ibkni«(fd M^/tkMtbOki 

..T]M^.4fi)|||9^|.,Vfllilb«' i»rfed Hi QMit»ll6. 

vtas, ,di«ae^^)t m^,,^«8( a^t biMw^ jlbt ^wik 
of jrig|n,withjn(dii^t^5tfq«s {.|iDfilr.slw!mJ(AnlM^^ 
yea^s^s^,^^^^;^ «b«4i«fl»ifl^» aadlMtt^titM 

bar to him would be a bar to all his heirs. But 
sbonld^the^^vs^issee die befo»'die. thirty yaars 
are expired, tile remedy of the heir would be 
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mncegirel; and tbd faeir might btittg' his Wl^fe'iof 
right ae eoijr ^e vithin si^ l^^scuiEf, fy6th ^' 
tittle -of'tKktng' the 'esplee»i ina.'^H' p^td ittf< 
kind, or 'in' mat. ' ■•'■:■' ' -n i' u- iif u-.-q 'j >t 

A< bar Ooi>a-Wit>of>ri^ht, xjv «tt^llel*nak }ud^f 
ment in a writ of ' v^hV, 'u»><«0bteiit^i4W w^ 
other 'nibi^iei9;'6ittt:e''ttlib is «!^ltlMiy) of^^ 
highest nature, and puts the title on tiie footii^^ 
of the! nte^e 'right; <-'B(J1ltt teur^y stH^'Lifef'fer 
writ, ar'ka infei^r ' btuiMdy , i« > m^ -tfair/^i>t^'> 
superiM "ii^eify Nt>y''^'4'>W«ti'<if5ufigfetv»/ ^fcrf^ 

wheinev^rfioir(»idsbla(»ir^viU!aidhfl4 '^ "Cilaifai^l 
ant 'shocrld'try his titk^itfkvitiy^i^tkitlt lU^^'f 

before iris xeMvts «oi :ilie(>«4ikuedy''by-'Vilfi:'%#' 

rigbt''fV>'i'. ■■ ■'' '"'' I'm; .^»• ' '.-n '^I'l.-ifc! I/it'"" 

le Must' fee )alwfii3«(bdnM<^ wili«ii/'i:lMlt<ttlSWft'> 

^itfa' ^foclanuidohs^ iewie4 dilfiag'^e f«hdietitjj^ ^ 

of the limited period of oxtf yettMJ'oIr f»f^dtar«^' 

yaani^ndy be «4m» •»>libc>ii%lct/'dad'tto '^ 

ntheAy^^bycitme \i#iiig;tttv''tiy''»IW9idti'«^ the: 

nmiiaiar'fo^ rfive^ lydiisxitgiibit ttr'-pkMtf >#l«j ' 

is mbiynttbcted >kr)^>>iiKf^sii>«iig»^iii i^istlUute 

otf«oiMtaiai. i'Ulcnl&eJobs^rvatBi^A di^jilki^Waii 

the other remedies by real action. Tbdi^iJfiiM; 

8s:oft«Q m i'fittfti wiih' pvo^aibfUiMi*o«iiirs 

1%^' tttl^ M4iieh> bt«0 b«'ipib«sct^''«g«ii<st «r 

(^itt(idei'>«iri'a^aiiist^-iv:'defSM»''ih(t^ tMA'^^^ 

d«JahNkigihii title; lil<«ktM^6 Mf^^tM^tili^Mtwe 

easy* ^touiiiti) ii'ti9'ooitt«)!(»«t ^i^msAeHf a'^bfaV-l^as' 



345 ON TITLES : 

not been produced by the statute of nonclaini 
on fines, before resort is had to the otfaor 
litatutes of limitation. 

Oii the other hand, i^ must also be ^eraeoi- 
bered» that there are saying clauses in the 
statute of noDclaiin on fipes, while ■ there is not 
any saving cause relevant; to modern claims in 
tije statute 33 Hen. VIII. c..3. 

. It may sometimes happ>en, that^ a fine with 
proclamationa has been levied, and np bar 
effected by ^ force of the ^ne, i^d y^t a. bar 
may have been efie<;ted. untjer the other statutes 
of limitation^ even while tlje claimant, or 
perpoif, having title, was protected from the i>ar 
of th^ jStatute q( npnclaim on fines. For "ex- 
ample ^ if ^ man should be disseised, an^twenty- 
fiv^ years ,5ho^^ juii againsj: him, and then ^e 
should becpme lunatic, ,qt iinder any other 
disability, ^(^ afioewith proclaiiaa^ons shoutcl 
b^ leyjed by^the disseisor^ or person claihnr^ 
under hi;ii, fuid tn^^jrward^ ^V6 years shauld ruii, 
whilq Uie fierson so entitledj should U^bour iiiider 
a disability; in. these circumsffinces, tne £ne 
would^ I jy, reason pi disabihty, be inoperanve 
t^, bar the title^ and y^t a -bar^ woum beeffectil^ 
i^er the^ ^totuteof Hen. T^n.; since tlmi; 
sU^tute makes ^q a^owsnce for ditomnties, aftd 

therefore continues to run asainst the person 

, ■■, '■ , '•'. ^:' ■ '.■ ■ -i: v"^ ji'.-(;iri -in* ... 
who Jaas thp jight. , _, _ ^ 

The like observation is applicable to all other 

instances .which can occur un^er thq statute 

of Hen. VIII. ' ' ' ' "' 
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The statute of 21 James I. contains excep- 
tions in' favour of persons under disabilities. 
But it may happen that'a pepson is excluded 
from the benefit of the exceptions in the statute 
of 21 James I- although under different cir- 
cumstances he might have been pi"otected by 
the saving clauses in the statute of rionclaihi on 
fines : for'instance ; the twenty years may have 
begun to run, and be nearly complete, and then 
a fine may be levied. A disabihty existing at 
that time, would prevent the appricatidn of the 
bar by the statute of nonclaim on firtes ; and yet 
the bar under the statute of 21 James I. wbuld 
be complete at the end of Uie twenty y^iirs. 

These observations lead to another conclusion : 
When there are different rights, and different 
remedies, a' fine xnay be inefiicient to bar one 
right or one remedy, and yet it may become 
efiicient to bar another right or remedy. 

For instance, if a man should be disseised, 
he may either tUng his ejectment within twenty 
years, his wr^t of entry within thirty years, or 
his writ of right' witli'in the same period. A 
fine may' be levied by the disseisor, ahd the 
operation of thiit fine may be suspended, as 
against the rigjiti of entry, and consequently 
against the ejectment, by reason of infancy, &c. 
and 'yet the fine may 'eventually become a Bar 
to thfe remedy by assize, or by writ of entry, 
or by writ of right,'on the groirii^ that all dis- 
abiUties have ceased, «o as to allow the period 
of nonclaim to run. ' . ' 
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: \Eiie.hM.Bg^mt the ml acfekm ttay.ials^ be 
complete under tiie atMete '4>£ Hen. VHL before 
tbB ibkr' agiinHt tliireiaotmeet ei rigbt «€ entry 

For- esDUxipleiii akoukb e idiserisia (be> dommitUsd 

agdiaafe^a^ penauDiadbQiisja' jbhttib^^anf 

and he should live for thirty yearn; oh ^eaofe 

aadeiitlie.eeiBfry'OTtaiieucoefsiire 4lMdi>iIl^»> the 

lUtlyn^fsrtlrsjoivcmJd -b^a bac-te Am mnoAy hjf! 

wmm, fmismi 'tottfjrli. or wHt lof iigbM end jg^ 

bgr r«aBi4eni0f> AttMfTtngiin^jriie qtaMte a£ Jkn^ 

eno ie^dcftipeiit >migid: > bo 

<nn«|u«iBe.bf «»M.iii an ej«tt>eDWbr,;k» 

^ aaiTeBtr^il»lrevfas^:theiiflei«n> 'W^ 

establish a title in the rightful aymMe lonq 

i^I^sdcKksliiebiDe are* rdiewfi ifiroHuHbeiflto* 
gukgev^^tad) ftemothei ^nibaUeireDntfDuottan,fie{ 
tbeftft ifektiiibsQiand it is ][Nmil^i^ldtoini)fraf 
tkdse »{sAntsjinay)iba qiiMtief»bl4)iiW|ln4)fcM 
^nbmbofmfV&vtkt hbf^^^beicymlefided^iivhm ihff 
ligbfttiAiUaartedi byfttie*'etRlwleK)f £ili^^ l4 

HtiQj >¥IIL ; tiiei ifi^b c£l ^Mmjri ur lB»ig(^aesef«! 

- /itfhba8onek]ni^ibeeik;saMl^audiMfeil. ]Shdk 
stme-(f) hw fwouied> tltttqOMiu^ 

pow^ssinn'&d^ ^\^iyx9:mmoAAv9((k itoiijifatiMj^ 
title, gives a good title against all maobiifiidHib 
>ifr&is i9^^ttale:i^nibylSvbc^JmIdjqs^i3ittIii^4)Ib^ 
Odmmtttbd :itgaaiisi: ra perem^iiwbol st^ly^iinik 
alDrie. ii^itiiitheiabspliitefDMUMr.-^.it}^ 
op ae^againsOf seeeidb persotaf nfboi^c^i^DMli 
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pt the fea aniple^ w taMOite in ocaniioAy^jbiht- 
tenimts J br. tenants by^eMiretite; r>: ^ » ; |.u( > 
. la donftiii^riag rfebe nafiira of tbo: idifTcireiait 
remfidkis^ ^kdsptttob Im^ d^iercMi cbe^fOBtaniits^ it 
vili .liBc.obvkius' tbat( liberie' i axe maii?|nian5ut(dl 

iD!liHde» errivcttioiis eocfiicfaBUit^on^AlMni^itiiBb 
nghi>'of iMifji ttr ttfae Tighrb o£. iaticait ^mims 

ih& phM e8i«teii:taidrtiie |>eigb|flof iManptat^oo^ 
vnden tbd ^ stattM; lol/limBbatMBs, t (begiraj (Oerait 
fretfi ItUW tpmodi «f 'diof tegiilM dcteiwiiwdoB o£ 
the prior eatatvi' ii'M.'.. t •.'■^. i.- -^Ij;* t: ^VilJ^ry. * 
Theii^fore 'iiih€n/thbre> » A^ilittBilBii k>£ a ijj^r- 
soa>ii^hoi)ir{» 4»ndUb:fiir'liftr^''oniiuD[( diitfce^>9£ij^ 

lafV» iiviiiil^byfiir'lMV'itJs «U msottrtBiDedirinb 

h^toii^iW M Ifnliiif h» ddtion^iidthifaitWeiit^ 
y^wcs from the time when his right uaocrueS'; 
ttkit^ jirdtfa't^'tiAjye at J«r&kdiirfa&^ 
hBuA 4'righViMii «be>ptiak8^(m^f)ia'c«si tb^^otsiti 
^itvder ^dlitth ktt rbbottnier «»|dti^' Ind notrfaKa 

Ther ginttral pilhicipiej /anAifrheieffeei; iufi Eh^ 
^Miut«^ >bf limitatieii^'i kf to isrnqge cisfaiijiiaots 
intO!<difibMivt- clff89es7/«nMtiilyyiia» tentitkd ito 
fhei^ trhoie fee simple^BSj tigiien>from tfa^m .by 
difiseLsin, or^iW^ded.tir.lMirbnikF e»tatesi or to 
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the reversion or remainder in fee expectant on 
a prior particular estate. 

The writ of right is in general founded on a 
seisin of the fee-simple ; conferring the right 
to the immediate freehold. But it maj be 
maintained by a person who, by himself or a 
jointenant (q)j was seised of the freehold under 
one estate, and of the inheritance under another 
estate (r) ; but then the inheritance must, it 
is apprehended, have been expectant on an 
estate merely of freehold, and not of inheritance, 
and seisin of the freehold by wrong (sj ; or by 
a title which is defeated by a better title (t)f 
will be tufficieat to maintain the writ. 

The writ of entry sur abatement most also 
be grounded on a seisin in law t>f die fee ; but 
the writ of entry sur intrusion may be ibanded 
either on a seisin in fee, or a seisin for life, but 
not on a seisin in tail (u). It must also be 
grounded on an intrusion, after the death of a 
person who was merely a tenant for life, and not 
after the death of a tenant in tail ^r) ; or even 
of a tenant in tail after possibility ot issue 
extinct (y). 

The writ of khtby sg& disseisik, w writ 
of assise, must, by the common law, be grounded 
on an actual seisin of an inheritance, either in fee 
w in tail, or of the actual freehold for life (z). 

(q) 1 Int. ftSi. (rj Ibid. ($) Litt ^ 4SS. 

(i) 1 iMUsSia. (uj AmAmi RmI Adiooi, dbafM. 
(s) F. N. B. 509, S Rq^. i7t b; Booth on red ActiMi, 1S5. 
(g) BaM% caae» 11 Rep. 80. 
(*) BooAf 177. sta s<^ 
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With these different circumstancea ^end the 
.periods of limitation for sixty years, fifty *years, 
and thirty year3. 

The only ojther period is of twenty years, and 
it is designed for persons M'ho cannot maintain 
cither a writ of right or a writ of entry. 

These jare, 

1st, Devisees who nevejr were seised by them** 
-selves or others, and therefore have . no other 
remedy than by ^^ctmejott 

2dly, Persons who claim. by force. oC the gift 
in tail, and therefore jpiiust bring a fprmedon or 
an ejectment. 

And la3tly. Persons who have merely ja^ right 
of entry for a condition broken, &c. or who 
choose to prosecute a remedy by entry, in 
preference to a real action. . . v • . 

All rights to make ^n entry ipijst .]be . pro- 
secuted Vithin twenty ye.^rs, after the right of 
entry accrues, unless ther^ be ,dis'9*1;>iUties, and 
then within ten years after th§ di^b^ilil;i^ jh^l 
cease. Thus persons who. have,$i.psesenJ: right 
of entry mast enter within, twenty years, unless 
labouring under some disability;, and, ,tben 
within ten years after the disability ^^h^U oe^se ; 
and persons who have fut|:|re jighl;^ QjC,^At^% 
'must enter within twenty vearS aiter these rights 
shall be complete, ^unle^s tn^.^p^n <flaun, the 
protection arid benefit of tne savins: in the sta- 
tiite of limJtationsj, . and yxen with,in;ten year« 
^ter t^qy ^^.be.free: frcwp. disi^inite- - 

* Id •ome books mliqprihted , jf^y."^ x 

VOL. II. A A * * ' 
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But it is to be obseiVed, that though more 
than ten years shall, have run after the disabfli^ 
ties shall have ceased, there will not be any har 
until the original twenty years are also com- 
plete ; and it is always to be remembered, that 
the period of limitation may be restricted and 
brought into a narrower compass, by the opera- 
lion of a £ne with proclamations, and the statutes 
of honclaim on fines. As the statutes of limi^- 
tation operate in the mode of barring the 
remedy, a bar to an ejectment will not neces- 
sarily be a bar to a writ of entry, or the lik^ 
remedy. 

To consider the several divisions under which 
this head has been classed. 

First, Devisees, as such and by force of the 
gift, have no other remedy than by entry. For 
want of seisin they cannot prosecute a real 
action (a). This observation must be confined 
to devisees, qiLan devisees ; for after they have 
obtained a seisin, they are, as already noticed, 
in the same predicament with other persons who 
have been in the seisin ; and may maintain a 
writ of right, a writ of entry, or the like action, 
in the same manner as if they had been feoffees, 
grantees, &c. and seisin had been delivered to 
them, or those connected with them in privity. 

Thus, when a gift is made hy will to one for 
life, with remainders over, the seisin of the 
tenant for life is a seisin to those in remainder, 
to enable them to maintain a writ of entry, &c. 

(a) 1 Inst 111 ; 2 Schoalef and Lefroy, 104. 
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The only other class of persons who may 
enter, but cannot bring an action, are ; 

1st, Persons who have a right or title <^f 
entry for a condition broken. 

iSdly, Persons who have a right or title of 
entry under particular statute? ; as the statutes 
of mortmain, &c. ; and, 

Sdly, Persons who have a right or title of 
entry by reason of a chattel interest ; as^ til| 
debts ahall be paid, or to levy the arrears of ai| 
annuity, as in Jemmotty, Cooley (b), or by rea* 
son of a term converted into a right of entry. 

SECbiTDtY, A don^e in tail by will> after he 
has obtained a seisin by himself, or by the 
owner of a particular estate^ niay, in the fprmer 
case, maintain a writ of entry ; and in the latter 
case, maintain a formedon. In the mean timet 
an entry, or an ejectment, which pre^supposes 
& right of entry, is the only available remedy. 

. Thirdly, Persons of this class aire, in 
efiect, already considered* 

In general a real action may be maintained 
whenever an ejectment will lie. The exceptions, 
or the greater part of them, have already been 
noticed. The converse of the rule, however, is 
not true. Sometimes, as in the case of a dis- 
continuance, the rightful owner may have a 
remedy by formedon, although he is precluded 
by the effect of the discontinuance from the 
remedy by ejectment. In other cades, as when 
there is a descent which has tolled the entry, 

(I) Raym. Rep. 135; i Lev. 170. 
A A 2 
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Sk man may be hatred of his remedy by entry, 
and consequently of ejectment, and yet be at 
li berty to -prosecute a real action ; for, although 
the remedy by ejectment is barred by the sta- 
tute of limitations, by reason that twenty years 
have elapsed, &c. none of the statutes of limi- 
tation may have barred the remedy by real 
action : for example ; a man is disseised, and 
twenty years have run ; the twenty years are a 
bar to his ejectment ; but a writ of entry sur 
di^eisin, or a writ of right, will lie for him 
within thirty years. 

' Agaiti ; A dies seized, leaving B his heir at 
law ; and B is disseised by the abatement of C ; 
and twenty years elapse; B is driven to his 
writ of entry sur abatement ; inasmuch as he is 
barred of his remedy by entry or ejectment. 

The like observation applies to an intrusion : 
and when the disseisee dies before he is totally 
barred by the statute of limitations, then, as 
sixty years are the limited period for barring 
the right under the seisin of the ancestor ; and 
as fifty years are the period for barring the 
remedy sur abatement, or sur intrusion, the heir 
who may be bisirred of the remedy by ejectment 
or entry, will necessarily be driven to the writ 
of right, or to the writ of entry sur abatement, 
or to the writ of entry sur intrusion, or to the 
writ of entry sur disseisin ; as one or the other 
writ shall be adapted to his case, so as to 
enable him to avoid the bar of the statutes of 
limitation. 
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A few general observations may be offered^ 
and they will be equally relevant to the several 
statutes of limitation. 

Ist, Although joint-tenants and coparceners 
have a seisin per my et per iout^ yet it is agreed^ 
that when there is a disseisin of both, one of 
them may be barred by the statute of limita- 
tions, although the statute shall not have effect 
as a bar to the other of them (c) . » 

From the nature of things,, however, this 
can happen, only in cases falling within the. 
exceptions of the statutes of nonclaim on fines^ 
and the statute of 21 James I. 

As between strangers, and one of several 
joint^tenants, &c. the continuance of seisin in^ 
one joint-tenant, or tenant in common, or copar- 
cener, is a continuance of the seisin in all. 

But one joint-tenant, tenant in. common, or 
coparcener, may, by an actual ouster, exclude 
his companion from the seisin, and gain a title 
by . nonclaim on a fine, or try the statute of 
limitations; and by an actual ouster, which 
may now be understood any act which denies 
the title of the co-tenant, may disseise his 
companion, so that the statute of limitations!, 
may begin to run (d). 

2dly, The statutes never run against a man 
while he continues in the seisin ; and therefore 
a man must be ousted of his term, or disseised 

(c) Roe ▼. Rowhton, a Taunt. 441. (d) Supra. 

A A 3 
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of his fireehold, before the statute of limitations 
will have any operation against him. 

In modern phraseology this is called adverse 
possession ; and by adverse possession must be 
understood, as far as respects estates of free* 
hold, a seisin under a wrongful estate. 

In what cases, and to what extent, courts 
of equity admit the application of the analogy 
of the statutes of limitation. 

The first and most prominent rule is, that 
nonclaim on a fine by a mortgagor, or by a 
mortgagee, will not bar the other of these 
parties (dj. 

3dly, A fine by a trustee will not bar his 
eesttd que trust ; and a fine of cestui que trusiy 
while he holds as suchj will not bar his trustee. 

But as between a mortgagor and a mortgagee, 
the equity of redemption of the mortgagor may 
be barred by the lapse of twenty years ; and in 
case of disabilities, then of ten years after the 
disabilities cease, without any recognition of 
his title to redeem. 

The cases on this point, with their qualifi* 
cations and exceptions, are' stated ib PozDell on 
Mortgages l[e): 

The rule is a^lopted' in analogy to the time 
allowed iPor prosecuting a right of entry ui^tder 
the statute of ^1 James I. c. 16 (f). 

fij JPottdf/ om Mortgagee 2 19, 283. 

(e) 4o8> Heefe v. Heo/jf, i Ves. and fieames ^o, ♦ 

(f) 1 Ves. and Beames 539. 
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. In ClayY. Smith (g)j Lord Keeper Henley 

observed ; 

'^ 1st, What Lsi the length of time to bar a 

bill of review ? 

** 2dly, From what period the time is to be 

computed ? 

** To the first : twenty years is the proper 

period. Edwards v. Carrol settled this point. 
** Nothing can demand the assistance of the 

court but conscience and reasonable diligence ; 

laches^ and neglect are discountenanced here; 

and therefore it was necessary to introduce a 

limitation. 

*f Lord North says right, viz. " that there is 

no settled limitation tp a bill of review ; yet 

after twenty years I yfill not reverse, but for 

very apparent error. As the court had not 
legislative power, the court coujd not limit the 
time ; but as soon as the parliament had limited 
the time of bringing actions at law, courts of 
equity adopted the rule, aqd applied the par- 
liamentary rule to equitable cases. Twenty 
ye^rs is fixed by 10 William III. to bfing error 
of fipe or recovery.'' 

In Davie v. Beflrdshum (h) , th<e defendant 
could pot qbtiftin relief, fis devisee of copyhold 
l^nds, which had 4a3C^nded to the customary 
Ijeir? subject to a trust created by the will,, 
because twenty years adverse title, nqt merely 
possession, (for the devisee had held the pos- 
session a tenant,) had run a& between the hejr 

CgJ AiDbL iS47 ; 3 T^ro. C. C.640. (kj i Ch. C. 39. 

A A 4r 
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nnd the devisee, though the heir was constrac-^ 
tively a trustee for the devisee. ? 

In this case Davie agreed for the purchase of 
certain copyhold lands, which were surrendered 
out of court to his use. Before admittance he 
died, having copyholds, and having made hi:i 
will after the said contract, and thereby devised 
to the plaintiff (who was then, and at his death; 
his visible heir) all his copyholds; after his 
death, his wife being priviment enseint at his 
death, was delivered of the defendant's wife, 
who then became the heir of the devisor. - 

The * plaintiff taking it for gmnted that the 
copyholds so contracted for did not pass by the 
will, suffered the heir to be admitted, and held 
the same of the heir for twenty years, and paid 
her rent for that time. 

Afterwards the plaintiff exhibited his bill 
to have those copyhold lands decreed to him. 
And it was, on the hearing, declared by the 
court, that it was clear the said copyholds so 
agreed for did pass by the will to the plaintiff, 
for that the purchaser had an equity to recover 
the land ; and the vendor stood trusted for the 
purchaser, and as he should appoint, till a con- 
veyance executed. It was ruled, that if upon 
articles for a purchase, the purchaser dieth, and 
devise th the land before the conveyance exe- 
cuted, the land passeth in equity; but inas- 
much as the plaintiff had admitted the title to 
be in the heir, and paid her rent, and agreed 
so to: do, the i court should not decree it, but 
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declared, if the plaintiff heui come in timej it 
was proper to be decreed. 

Thus twenty years was a bar to the equity 
of the devisee, 

In Earl Cholmonddy and Darner v. Lord 
Clinton (i)y his honour the late Master of the 
Rolls, on that head of argument for Lord 
Clinton, which relied on the possession of him-* 
self and his father for twenty years and upwards; 
as owners, subject to^ an existing mortgage; 
observed, 

**. It seems to me that there is no room- in 
this case for the operation of the statute of 
limitations. 

*' There is a possession of twenty years ; but 
7iot in the character of owner of the legal 
estate, nor under any claim of being so entitled. 
The subsistence of the mortgage has been all 
along recognised, and nothing but the equity 
of redemption was ever claimed by Lord 
Clinton. Even at law, it is not mere possession 
that is sufficient to bar the claim of the true 
owner. There must be something tantamount 
to a disseisin. Now though there may be what 
is deemed a seisin of an equitable estate, therd 
can be no disseisin of it ; firsts because the dis- 
seisin must be of the entire estate, and not of 
a limited and partial interest in it; the equitable 
ownership cannot possibly be the subject of 
disseisin ; and secondly, because' a tortious act 
can never be the foundation of an equitable title. 

(ij a MciTivale/357. 
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*' In the case o£ Hopkins v^ Hopkins (IJ^hord 
Hardzmckcj speaking of the analogy between 
uses and trusts, says, " it is very true this would 
^' not have been endured if courts of equity 
^^ had not in general allowed these trust-estates 
^' to have the same consideration in point of 
*^ policy with legal estates, and given the same 
^' power to cestui que trusts with respect to alien* 
^* ations, as if it was an use executed. There- 
fore a tenant in tail of a trust may bar his 
issue by a fine ; a tenant in tail of a trust, 
^^ remainder over, may dock the remainder by 
^^ a common recovery ; nay, some go so far 
*' as to say he may do it by feofiinent only. 
^^ But all these are common assurances, and 
^^ rightful methods of conveying estates ; for . 
^^ it was never allowed that in trust-estates, a 
<^ like estate may be gained by wrong, as there 
^^ might be of a legal estate ; therefore, on a 
*^ trust in equity, no estate can be gained by 
^' disseisin, abatement, or intrusion. It is true it 
may happen so upon a trustee, and in coa- 
sequence the cestui que trust may be a0ected, 
^^ but that is on account of binding the legal 
^^ estate ; but on a bare trust no estate can be 
^'^ gained by disseisin, abatement, or intrusion, 
^* while the trust continues/' 
' ^ 5f George Earl «f Orford hj^d died seised 
of th^ l^g^ f^^e, the late Lprd Clintofij who 
entered on his death, MTotild have gained an 






(IJ 1 Atk. 581. 
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estate by abatement, which could onljr be 
defeated, in the first instance, by entry ; and 
after a descent cast, by action. And after 
twenty years continuance of the possession, no 
ejectment could have been maintained. 

** But equity does not acknowledge that Lord 
Clinton^ by entering without title, gained any 
equitable interest in the estate, and the legal 
interest he does not profess to have acquired. 
An equitable title may, undoubtedly, be barred 
by length of time, but it cannot be shifted or 
transferred. What was once my equity, may, 
by my laches^ be wholly extinguished ; but it 
cannot, without my act, become the equity of 
another person. It does not therefore follow 
that an equity can be acquired by length of 
possession, because by length of possession it 
may be barred. Here it is admitted that the 
equity of redemption subsists ; and so long as 
it subsists, the question to whom it belongs, 
must remain open. Somebody is entitled to 
redeem, and to have a conveyance of the legal 
estate. To whom is the court to direct the 
conveyance to be made ? to him who shows a 
title ? or to him who has nothing to show, but 
a possession of twenty years ? If to the latter^ 
then a twenty years possession must constitute, 
not merely a bar, but a positive title to^ an 
equitable estate. Lord Hardwiclces position 
would no longer be true, for disseisin, abate- 
ment, or intrusion, would be available modes of 
acquiring equitable estates; 
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" It will not be disputed that an equity of 
redemption, is an equitable rightj for it is only 
in equity, that after forfeiture it has an exist- 
ence ; and although the equitable ownership be 
in the mortgagor, yet his possession is of a more 
precarious nature than that of any other cestui 
que trust. In general a trustee is not allowed 
to deprive his cestui que trust of the possession ; 
but a mortgagee may assume the possession 
whenever he pleases ; and therefore a mortgagor 
is called tenant at will to the mortgagee, and, 
in point of possession, he is so even in equity; 
for a court of equity never interferes to prevent 
the mortgagee from' assuming the possession. 
It cannot be said, therefore, that Lord Clinton^ 
who ackho\yledged the title of the mortgagee, 
has had any other than a precarious and per- 
missive possession^ wbich would be insuHicient 
for the acquisition of a right, even supposing 
that by any possession an equitable right could 
be acquired. By the civil law, prescription 
can only run in favour of him "ytti, neque vi, 
neque claniy neque precario, possidet/' A per- 
missive possession, however long it might, in 
point of fact, have endured, could never ripen 
into a title against any body, for it was not 
considered as the possession of the precarious 
occupier, but of him upon whose pleasure its 
continuance depended. 

" I-ord Hardwicke . somewhere says, that a 
cestui que trust may disseise his trustee^ and gain 
the legal estate. Doubtless ' the legal estate 
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may be gained by disseisin. The cestui que 
trust may have a substantive independent pos- 
session ; but a mortgagor never can disseise his 
mortgagee ^ ; why ? because his possession is 
not properly his own, but that of the mortga* 
gee. In-Harmood v. Oglander (n)j it was con- 
sidered as doubtful whether the trust continued 
to subsist, or whether the long possession had 
not disseised the trustee himself; but it was 
conceived by Lord Alvanley^ first, and after- 
vrards by the present Lord Chancellor, that if 
it subsisted, and if the trustee could recover as 
having the legal estate^ it would follow that the 
right of one of the cestui que trusts could not 
be barred by the length of time during which he 
had been out of possession. On that principle 
Lord Macclesjieldy in the case of Lawley v. 
Lawley (o)j over-ruled the plea of the statute 
of limitations, on the ground that the legal 
estate was in trustees. 

** There, in a marriage settlement, one of the 
trusts was, if the wife survived, to pay to her 
the rents and profits of certain lands, as the 
same were at that time let. The husband 
during his life greatly increased the rents' of 
the estate; and upon his death the wife en- 
joyed the whole of the rents, making no dis- 
tinction between the original and the additional 

* This proposition is too general. A feoffment would be 
a legal disseisin. 
• (nj 6 Ves. 199 ; 8 Ves. loG. (0) 9 Mod; 3a. 
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rent. About fourteen years after her deadly 
the heir at law filed a bill for the purpose of 
recoveriog the surplus rents. The statute of 
limitations was pleaded » and on the ground I 
nave stated, that the estate was in trustees; 
Lord MoQcks/ield disallowed the plea. Now it 
is perfectly clear, that under any other circum* 
stances the demand for those rents would havef 
been barred ; but it was conceived, that so long 
OS the trust subsisted, so long it was impossible 
that the cestui que trust could be barred. The 
cestui que trusts could only be barred by barring 
and excluding the estate of the trustee. In the 
present case the trust subsists. The mortgagee 
is trustee of the legal es.tate for the person who 
has the equity of redemption. And I am of 
opinion that the person who has the equity of 
redemption is the plaintiff, Mrs. Darner ^ as the 
devisee of Hprace Earl of Orford. For as there 
could be no disseisin of an equitable estate, 
there was nothing to prevent him from devising 
this interest ; and the general words of his will 
are sufficient to include it. 

" But against that judgment there will pro- 
bably be an appeal, should the opinion of the 
court of King's Bench, on the legal question, 
render an appeal necessary." 

And unless the analogy be applicable, as 
between two persons having conflicting rights 
in equity, respecting the equitable ownership, 
the operation of the rule would be very 
limited. 
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And in LkweJUn v. MackzBforth (p)^ the 
defenilant^s counsel insisted that the plaintiff 
was barred by the statute of limitations, in 
andwer^ it was said, that this is a trust which 
the plaintiff claims; and, therefore, that the 
statute of limitations did not extend to this 
case. But Lord Hardwicke's opinion was, 
that that was not a sufficient answer, fqr that 
rule only holds between cestui que trust and 
trustee ; but does not extend to the case of a 
stranger, for a stranger is equally obliged to 
claim the benefit of a trust within the time 
a^^ointed by the statute, in case of a trust 
estate, as if it had been a legal estate. 

There is, he added, hardly any ancient 
family but there are long terms in the hands of 
trustees ; and if strangers might be allowed to 
lay claim to them, after any length of time, it 
might be greatly inconvenient ; and as it is a 
stranger that claims the- benefit of this trust in 
the present case, the length of time must be a 
bar. * 

In Llewellin v- Mackworth^ the legal estate 
was in a trustee, and the contest was between 
several persons claiming the benefit of the 
trust. 

So in Basket v. Fierce (q), the Lord Keeper 
w^ of opinion, that the fine of a cestui que trust 
in tail and nonclaim would bar the equitable 
remainder-man in tail ; for equitable rights are 

Cp) fiam. Ch. Cas. 449. (q) 1 Vera. 226. 
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ns well to be bound by fine as actions and 
titles at law: and though he suffered the plaintiflT 
t* 'bring an action in the name of his trustee, 
he declared his opinion to be, that the plaintiff 
waa barred. - • » 

■ -*But 4fi noplmti"v: Bopkins (r), in the 
.1^ 17^9 "^hileLlMctHhVi'Mackwortk was in 
IT42< tile "language* of Lord Hardwiclce was 
vgty'dlflfferfent from thal^ which he subsequently 
hrfd'lri LltTtelBiv.'Mk^morthi^'dTid seems to 
be'^a'corfettibVi of his' own 'doctrine advanced 
in 'that tase ;' for "he said," ** it' was "never 
allov^eti, that in trust-estates a like estate may 
be gdiried by wroiig; as^ tliefe niight be of a 
legal* festate ; 'therefore^ on a trust in equity, no 
ertate'/tan *bfe gained by dlssefsin^^ abat^meiil^ 
or iAtfu^oni It is triiej' irrtay happen so upojji 
a trustee, and*ih idiheqdence the cestui que 
trust may be affected, but that is oh acigpijpt 
of binding the/'!egal i^stat^;' tul on aliare trust 
no estalte ^catf 'be''gt^fifed'1)y 'disseisjn,;abtite- 



ment, ^of'lntfttsiofr,' ^W153t *tfie Vriist coritlmie^/^" 
In IScM'vy'mpkiiiB'fsp Lord' JPile(/e^^ai^>^ 




equity y ift^^ppfe^' if6'\)arfic\ilaf actipn 
mon favt,ttha'7?OThs'tW'time w they 

shall "be ^ohgtit^ according to, ' tlie natiire of 
these alfctJohs ': biit M does Hoi say "there 'l^i^^^^ 
be no recovefry rn'jtby other mode cJf proceeayrio\, 

■ 

(rj 1 Atk. 591 . * . /rj - 9 Schoii^ and ttShJy, 40*. 
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The fi«rt: part of the preamble applies to particu* 
lar writs ; the second part to quiet possessions, 
and the enactment proceeds on the first only. 
At the time of passing that act in this country, 
[Ireland] suits in equity were very common ; 
and the manner in which courts of equity had 
considered the statute of limitations in England 
was well understood. Therefore this act must 
be considered as having passed with full know* 
ledge on the part of the legislature of the con- 
struction put upon a similar statute in England, 
in pn>ceeding8 in courts of equity ; and that 
courts of equity would not probably be con- 
sidered as afl^ted by it, otherwise than as 
courts had been considered as affected by the 
English act, that is, it would be considered as 
affecting equitable titles, and equitable titles by 
analogy to it. 

^' There are certain principles on which courts 
of equity act, which are very well settled. Tha 
cases which occur are various, but they are 
decided on fixed principles ; courts of equity 
have, in this respect, no more discretionary 
power than courts of law. They decide new 
cases as they arise, by the principles on which 
former cases have been decided, and may thus 
illustrate or enlarge the operation of those 
principles ; but the principles are as fixed and 
certain as the principles on which the courts of 
common law proceed. 

^^ Nothing is better established in courts of 
equity, (and it wa« established long before this 

VOL. II. B B 
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act) than that where a tttle exists %t law, and 
in conscience,' and the effectual asserfaon of it 
at law is ilnconsiientiottSly obstmcted, relief 
should be given in equity ; and that where a 
title exists inveonscience,' thotigh there be none 
at law, relUf'shoaldalse',' themgh in a dtfierent 
mode, be given in • 6qhif y . BMh tli«ci cases 
are considered by botirttf of equity m affected 
by the statute df liralftrtiois ; tbfift is, if the 
equitable title) b« not s««d tipOn >wi^iii the 
time within which a feighl titl*' '^ itoer £ittne 
nature ought -to be sued' lipon^ to pteVent the 
bar created by the statute,, th^ eoiirt, -aefauig 
by analogy to the statute^ will-iiot rtli&m^ If 
the party be guilty of such /acfolir in p^x)decQting 
his equitable title, as would bar hiin< if his title 
were solely at law, he shall be barttd ih equity ; 
but that is all the operation thisirtalhReikis or 
ought to have, on proceedings in t^quity ; and 
the statute having been made in - tfaia country, 
after these principles had been fully ^sfeoibbsfaed 
by the decisions of the courtis ' of j equity in 
England, on the statute of limitations made in 
that country, it must have been the intent of 
the legislature here to leave it open to courts of 
equity, guided by their established principles, 
to determine how far the statute should be 
applied to their proceedings. If a court of 
equity goes beyond the line which it ought to 
adopt as its limit, there is a court of last 
resort which may correct its errors : if that court 
should act, so as to titer, instead of deelaring 
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the law, the legislatuie may interfere ; \^\it if 
the court of last resort decides^ and the l^igisla* 
ttire ac^uiesoes^ the law must be /taken tfi be 
acQwdkig to the decision/" 

And in MdikU t^ (yDonel (t)^ Lord Mfm^ 
nets aaidy ^^ Can the' court g^ve r^liQf Xs^,Kj^t&^i^ 
^ sleeping on hia righ^.fpi; twei)tjHaev#p y^rftf 
^* Can this eourt listen to the cqjB9> fin4.int^r 

pose its felief ? I thwk it utterly ifupo^flb^Q. 

The court wjU stand ne«teB ; aiid.sajr^!J^f)^ih 
^^ «f tiriie «and!acqt)ies(teiice.haii^# d^^rfvied^^f^ 
^^of leliefi vlthw.bcenflttggpsftfdfyjwi 9^^^> 
^} tibat Ii'lfiy t<)o jmwieht^tnelw »pon lA^i^thrt.af 
* timex afidl.aNt«cbMiiiofib iWtfdit JtOc ifi,nit^ii 
*^ Lord B^de»d^e^^ox\ tmy »of imy prM^fi^sfQtPs 
"hwedone-i J iconfess 1. tWrtk tbS:rt«^Mt^iof 
^* liffiptatiioM I ifii founded u|>mi tih^. iSouod^^t; 
^^ piiiiioipte.mid't^ef^ise^^ 
.^*i court^i^br iihe:peaeefi^'i|iq»»li^»,,9nd tq.'quiet 
^^titlmi iA^bound tQ.adff^t'it ipfi^SHea/wbfiPe.the 
^* suitable/ Eind ilegltll) jtitle^i^ -far j oprFQspoQd, 
^' t^;>the only diflSNTenite h^^fie^ thtfti/ify 
^ tha*itbe onetm«y ibe'^r^sforic^riR thU tpnttf 
.^ and'thoiOtW in ar.o<ruftiey[ law/'; .*...... . 

cAnd Ihs lo9dahip9:ia£Nr.)neAi0<ng.thi$^(^ 

'A^ttveiK '^nonftTt I thtnkulh^l liorjijItjC/af^tihas 
putity 'that he wiU dmndfdf ani^lquiliahk right 
> bwtyd ; iiKL the I «ame [ oAmkeffr^t . a >Jl%al title 
^^isbuld beiiR^a^Miejmfrjf.mctioeiiat'Hiw^r 

B B 2 
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« 4ji(} ip.pa^? of .fr«iu4 where the fecU con- 
stituting the .fraud are known, where there is 
no subsisting, tfu»t or , continuing; influence, the 
^m principle will apply (u)-. In the case of 
Iff(tien4^ y,. X-ord Annesletf(x), decided by 
Uiii]^4^^,^.}n, the.cases there referred 
tfl, tj^s I?W^iple is laid dov\(n^ tV* if the equit- 
ajt^}^ ,^i4^,i^ ^0.1; acted upon in the same time the 

ipgaJi.ptlejsiHul^l. it, is barred. And in Bond 
y,:mW>.(^h Wd Mfjda/e lays down:the 
^i^. dpctrine.. ,-A^d I would refer also to the 

yl^^re fh^^. sarn^. p.lWiciplp w ,reco^mzed and 

.^^ |«.i,thip.H,tihj?Jf I st^^d well sjippprted by pnn- 
G;yp|e.i5|ilid,;,aj?tj\wty,,,ii^ saying that this court 
i^ ,WuDd'.ta regulate jt^proceedings by; analoar, 
Qfi^.op^pi^^fie^^^Q^^^ ^ta^le of limitations," 
., A>,<^,in ^?f/,ie,y. Pir^sbi^ ,W.f,^'4 ^fi^^" 

^jr bQ,a,,bp,r^(^^i?, ^g^ufta>le ,tttl^ ; and tha^t a 
HUg-ried^Y^n^aiii is t?p,^nd.^y a depree, to <^hi«h 
she. ai^4^ej[;^usba|^^,werp. parties." . 
, . hV pioc^f dpd . in [j^o^iei:, part of the , judi|- 
"peilt/ej,, ,tp,,.9bs??T^.;^,« i:ourt, of ^qfe,^ 
»Pt tp^i|nB^^q(j ^^,tfJ^s»(^on,on the ground-^f 

(c) See Beckford y. tVade, i7Ves.jun. 87. 

(d) 1 Ball jmd Beatty, 503. C^J p. t>3*- 
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fraud, where the fact of the alleged fraud was 
within the knowledge of the party sixty years 
before. On the contrary, I thhik the rule 
has been so laid down, that every new right 
of action in equity tliat accrues to the party, 
whatever it may be, must be hcted upon at 
the titmost within twenty yedrs. Thus, in the 
case of redemption ofa* mortgage, if the mort- 
gagee has been in posisession for a great length 
of time, but has acknowledged that his posses- 
sion was ^s mortgagee, and therefore liable to 
redemption, a right of action accrues upon that 
acknowledgment. But if not pursued within 
twenty ye^rs, it is like the case at law of a 
promise of payment beyond the six years, and 
mm assumpsit infra stx annos pleaded ; and so 
in every case of equitable title {iiot being the case 
of a trustee whose possession is consistent mth the 
title of the claimant ^^ it must be pursued within 
twenty years after the title accrues. This was 
so considered by Lord CamcZew, in Smith y.Claj/j 
referring to Jenner v. Tracy (f)y that the same 
length of time should bar a redemption that 
would bar any other equity. In Fhyer v. 
Lavington (g)j it is laid down by Sir Joseph 
Jekylhth^t as the statute of limitations had^ in 
the case of lands after twenty years possession^ 
barred the plaintiff of his entry or ejectment^ so 
the court of equity^ in imitation of thai laWy 
would not allow the mortgagor to redeem the 

C/5 3 P* WiDf. a87, note B. (g) i P. Wmi. 170. 
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mortgage after the mortgagee had been tmenig 
yean in possesion. It seems to me, therefore, 
that' tbe statute ' bf limitatHHis -wodld of itself 
be a eom^lete baf ^x> tbe relief sought on tiiis 
bin, toit i^'itijipclasible thM tmy new right of 
fiction idotild have aiibf u<ed since 1785/* 
"\d-Hvi)maeif<i. "Lo^ Ahnt^kjf^(h), L«#d 
'Redesdale said, *' I have looked at t gFeatroim* 
bbr'of'cas^ fijfbr lM ^rpose 6^ lfeeit^%»w 
fitJ-* this iiile'h^'becfh'' adopted 4t«^iji$ffei«lit 
lSiii69fiM i( tKiniaiti^id|K>fl^1blei%ot tdwe 
»iiat t^titirts'oP'^d'fliy 'h^ve eo^t«li)fll^f%dki6d 
tfi'^seTM b^'tl^ii^ -(iriiidip^, 'thtft ^i^h^eiT'Uie 
r^^islstiu^' hab ' UUAtbd.'^ iptA^-ybt^hh^^j^' 
c<»^dih^; eqkl^ -v^ill,' in''dtia^ii»-- dtf^,qedfi- 
dd^r t)ie'^^oi^«2^)^j^^^'&bbriild''b^'iiiti idBit^ 
limitation." ' ''' - • •''■•■'•''''•» ^ {. ■'^' 'ii io ?u.iih' 

' Thd !ki?'Uf de6i>tir'tf ^tiky 4ii'<l^i^#Htlj«e^ 
is h(yt b€Ji6dtn6 'ito "^eei^^md <^fiiai«(^ ^ f|id« 

of deductittiib', by \«tyA)Jf^riile.- •■-" x.:icp3 

equity will aUWi^ ^ogi^efts whk^ hill <iMet 
i^dde kmii^ a ii^ttllsd tule-r «tid^ibi> ihafiniiMm 
incline 4niip*e'exteti*ts^fealfe''4je6a>«li* '^itt he 
^veii Utti ^&i%iieldi tliah iii% consMtenr^ijdfitbft 
geflertd ffliltt 8f*th*s^6A::' ^ !> - ■ ^ -^^: ^ 

_ ■ 

Frbxn * .th^ caWa i« vi411 be cc^UdcM^ tiatt die 
courts of fe^Viity 1^^ W^apply ilie iHi^Jogy, 

TAJ a Schoales aad Lefrov 607* 
rO See Cases in page 382. 
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U^ JSetween trustee, .aii4 h^. cestui qtt^ 
trust: • 

Sdiy, Bel^weda: tfee jppprljgagiifr Arf^^wi;ee. pjqt 
the one part » 99^ c((i the^ |OiJ>er fii^rtf .a^i^^ 
who clarms^etkveraely liQ ,4>ppo^b9pii,lfp, t^^.jlpjtj^ 
under wbich the. i^on^i^ge \^a^ ji;ij(^t^j^\o];,j|the 
tmst erected:, i' , , . .; . ,,. • •■ /.,.„. ,\ , „ ,\,.:.\ 

4|thly, Wkm 9^ jNirtiff .swlip?^ Jijifi Pf^^,^ 
the «K«tgRgee, /(>i: ttiust^e ; ■ bul; | tlj^^e f^m 4^^ 
£Bi0e»t fi)aiiiif»nts ()f,.itb|B.?(p^t3f,of i^m]^^^ 
lus !pf, the ilWBfifit ,qf ^f trm?^, ^ Mp<|j?r ..^ffl|^4"|jflj 
tillef ; t^ 4>)(»e,of|thep^^^ 9^&f^ pp^p^^^^ 

An4.,'Poui4si.qf,,Miiitj, h^i. to.jipor^jfjej, j^xi? 

abihties of infanc j, coverture, &c. '\ - ,, t j ).;,-., ' 

Ist, As between a mere trustee, and his cestui 

fwtxmt^ the.«iras|ii?^,.<^nftt|^t -pp jt^^ poqpes- 

Equity will in. ,thi*i<TCWft, ^r|?p«|e . ^ssaxtfit 
uay.aUtefnfit^f itjbfe i^f(W¥f:ee> t{^. I^coteot. b^iOBelf 
frooi tbfl |ieffft!jEi»a«i(ee,<^f tt^ettrwl*, | ., . , , 
. Tfeof* in, |fi9i9«fu2^, y , , i^urd .^Wfi*^ /*V? 
l^oMiRd^Wkiqifc o)i)seFv«d,r^|)#, if a tri^st(?# i» 
in pMse^ioii). ,and 4p^> . »Pt ^f|c)iitf bis .^ott, 

the possession of the trjp^itfie i^- fhci PPPf^c^ft.of 
0^'Ceatui>ftt$.tau^i;>mdi,tf.iJkf 4ff^y,ftirfvm'' 
statwe iSj that fu 4o^i¥4 Ji^o^i^ irusi^ his 

(k) t Sdiodn and Lefroj, 607. 
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poasession- operates nothuig. as a bar^ beccuscr 
hU possession is according to Im title« . Thiay 
it is to be remembered^ • is the language of a 
judge ill a court ot equityi defining iihejiights 
between a trustee *and his cestui qw trust* 

And in. his Treatise, on Pleadintgs (ic)$ Lord 
JRedesdak has observed, . 

" Wherever a person conwa in by a^ title 
opposite to the, title ito a tru/st^9t»te» or. comes 
in., under the title to ..the trust-efitatev, for .a 
vtiluabls consideration^ without fraud, lOri'notiQe 
of fi^Mid, or of the trust, a fine and nonclaim 
may be sqt^pasa bar t0 the)Claimiof atoist. 
WbeQ a fine and nonclaim are sqt vp as a, bar 
to a claim of a trust, by at person, claiming .nider 
the same title, it is not suffiqieot. to fiver, that 
at the .time the fine ivi^s levied tha sdler of 
the estate, being seised, ,«or pretending to be 
seised, conveyed; but it; is oiecessaryaln^i aver 
that the seller was actually seised. ^|fc\ i^nat 
indeed requisite to aver, that the,ael|eK; f^as 
seised in fe^^ ; an ayeroi^nt that he wa^. seised 
ut dejibfro JenerpcntOi apd b^g s(^ ^^Ufl^i ^ 
fine was levied, will hQ^svifilciiQpt;^ . « , , = . » 

*^ But the rule applies only tq tri|$^e^ Uf¥i^r 
declared t;rust^ . , When ^ . perspn. bsc<^f|s a 
lirustee,?op^r4ctiYely, ,tb^i» the,aiaalpgy,,9Jf,jkhp 
^t9,tute njisy , be ^i^f^j^(lj , Daviey. Bear4^b9fP 
is a prapti^ftl appbca^oij of this doclaiqe?i .4pd 

(kj Mitford, pi. ao3 ; a Ifrecmitt «. ' 
: . (:;iU -3 tStchoalea 1^ JUifrojr 63S» 
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Mafmtr9 obsevired (l)^ '^'That^nrcftMS 
<rf trosts; and of ccfmrtmoti ve • f rtiud v eqttityi will 
regulate its deciaadns by»an»log;f M the isitafAtiB 
of limitatioiw, although itfbe ittot 'bound fey 4ti«i 

And it seems tfiat a fiht^ 'inay^'bai^ <a c^it*& 
fM trust, clain^g^utider "^ e^n€ibting t/ust, 
in opposition to anothei* ce^Hi'que^\t\lt%V(iA')j 
who levies' the fine. <i . ' » ' '/ 

Thus m-FenDiU y. 'Lusam6 '(h) i the khgiMt^ 
of Sir iwwJrAf Je%« was, ^'TM stttthte bf ftnrii 
bars him who^ has ii'^legaMitie, if' hie^'>dbef^ 
not • ettf €T within fi^e^ years ; • an A him Wtite^ fcilte 
an eqaitabte^ title,'' ^if hb d^eb^ not Ibring his ^bttt 
wi^in fivmears,"**^btefe^aitwtii'i«* tcy«tth fentry/^ 

And. a ^€»<tti'^e';ifruSt inay,*»by »fe(!yflfhi^ftt 

dr adverse 'ehtryv^tieVfest ''the -e^te'^tff hii 
trustee ; and ttiay^' by a fine^svith^ ptrttjFdraliitiotis 
directed <<i^ th« iAyett?, 'barX'1*fe^ tttiste^ Wy 
nonclaitov Tbiswaii aldihltfeetf by ^ Lbrd iforrf. 

-Evfen* th^titlfriiddef'tin^atteHdaiht terttfof 
years may bte barte*^by'thfe 'iiestui'^ue 'trust, 
%vhtn there i* clfeil "iAid^^aiaftiWet^Wiatehce that 
he claimed to hold a3v6rtdy ', 4nd' ifa' dppositlbn 
to-the trustee' (p}.''' ' '• '^'^'^ '''''' ''''' /" ' '• 
^ Ahd a trust, arising ^by'impRJiktion'brfcbtii 
stniction of law, is cbttfes^dly' il bfetse in 'whicH 
tiine may tun adversely 1^fei)<«^eeti ' ttlie^trtistee intf d 
bss^ta ^e trust, so as to bar tfb^' <%^t^f ^i/e ^ustl 

rm^ Botha ▼. Piensi^ i YeteiiML'' ^f#0 Mmelejr fs* 
To^ 1 Atk. 591. (f) Freman t. BameSf 1 Vent ^5. 
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/24%> Aa between mortgt^or and moitgagMv 
vrhile thBX relfttioA contuivieS) and U ackoow- 
led^sdf lapse of time will not be a W ; ,but 
from • the* time th« • mottgig^ or mtrtgi^ee 
b«giii0 .to bold as owiier»; then the aaak>gy 
applies* The opoortgagar . as . bouont t» {Hmsw 
his iright to redtfn^Qft .witiu». th« linuted 
period; .and the imortgagee may, sulgMt to; the 
relief a0brd«d. by i^iiitjr^ lose hii>eBlatf kk bW 
mmner a« any ether hffA owner way ;loae bi» 
legal title, by the bttr of tAie )etit^ite:;:ef 

Umiteltioiu • . .. ;. m .. . Ir.-. i u 

The relative situation >o£.theif*itiM hfmflver^ 
caUs, even at law, for mora Atwit^aiu)/ eonf^le 
evidence fof eiis}:eiv disseism^ &0«i and it, ran ly 
happens that a mortigagea' ii^ibamed hf^nBg^ 
^nce the evidenoe o£ luei titte li^ 'preeejfvted iby 
the paym^it afintece8t^i&0<i((^jp^/4.^ - ^n-u^ .li 

The excluaion .4ifj the ibtle #f «a^iPoitg»g€i& is 
more generally referred 'tx> the pvsHmj^ioA'Of 
payment of the iaort]ga^e»«iiimeyy «|Miia f!M»n* 
veyance of the legai estate^' r . >in. ,, in 

3dly, In attasa of 'this.desQriptioi^dbedilJbe! 
is meselyi legale andldie parties m^htus^fmAnolf 
fall by their (legal ^rightf f 9^. He«M )tbe 4>b* 
servatm of iLord .^IbfcMnAi^. iu i iHarf^asn^ r^ 
Qgkmder {<r)f <filf therpattias am. eoWMiift 
)Euath^imd8ti|treitttiL' ft i « »f • /^ r.j/^ ^j .'^^f^: 

The trustee, €si'bcAa]£)o£l^ ttMiNf^fiMftnitfe 
or the iMtwi que troBb ia the itaiaa of ;&e 

f y ^ Petmor^M cue; a'Kep. ^t*' ' 

r^^ s Sdioaltt soft Lefrojr, 70. 6a6. frj Vm. 41s* 



UNDER STATUTES OF LIMITATION. 379 

trosfeeey must assert tbe title ; and equity, 
except in cases of fraud, or of constructive 
trusts ibr the benefit of infants, Sic. cannot 
iHteirfMise on behalC of the 6e9tid que ixnst; 
oa thB other Imndi tile* pefson who obMiUft 
possesflioii in opposition: to the i^tle of the 
trustee^ or mottgagee, m htrving the tegsd 
esrlate, faae no right to relief in equity ^ to 
MAtrain tiie trttstee- or naortgagee, oi^ the cMui 
que trust,' ^r die mortgagor, froM uMng faAd 
availing^ himself of) any fogad remedy ^ by^wbieh 
the legal title may be re-established. Hiis is 
the seop^ and «tbsta]ioe*of^the obswvation^ in 

lai calseS of this sorty ibe bar, if any, must 
originate fiw&f rionclaiijd'Oin. the legal operation 
of a &M^ orthecvight a^rnl .the powet? of pleading 
with success softi^ toth«r <stMcite of limitation- 
It ' i9, a eubject ^dr cmHiieli • ^equity has no 
direM jtttfisdkaiofi. ' <The quebtiony if it arise in 
a coait of1eii|iiity vmast)be:inc«dencally. '■ It may 
arise on a question of 'ldght^tp! dek^ee spteific 
perfonaaoee bf a ^icvknttA^t ^ ^ or ' the right ' (^ cm 
a^cdont in YOSpeiM^^; m itebty^&c. fa a kte 
case ti court 'of equity iih^inpetled a purchaser 
to accept v^iUitle bertAsonod* oh'^tlk bpeimioif <)f 
^etatute* of nonclai|n* on : iinesi/c^ "e^dened 
showing who was the heir lR»^be harr^dy and 
thiat he waa itea fronk ditttrtsHtiee, • • 

In oases thus circumstanced^ tb& Imut W tbe 
trustee is abarof tibe ces^tftvoi^ejtru^ti.aQd the 
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title is wholly legale and must be sued on the 
footing of the right to the legal estate, as 
between the trustee and the. disseisor, &c. 
, And it was observed by Lord Manners (r)^ 
that the opinion of Sir Joseph JehfU^ 'mlfichmere 
V. Lord Carlisle^ " That the forbearance of 
trustees in not doing what it . was their office 
to have done, shall in no sort prejudice the 
cestui que trusts,'* if it could apply* which 
he did not conceive it was intended to do; 
such a case as this before the court has lieen 
often denied, and it is contrary to many deci- 
sions. And he continued to observe, " If the 
trustees who are so appointed, neglect their 
duty, and suffer an adverse possession of twenty 
years to be held, I apprehend the statute of 
limitations is a bar to the cestui que trusts. 1 
do not, however, decide this case upon that 
point ; for here the plaintiff, by his bill, calls on 
a party specifically to execute an agreement 
under such circumstances, and after such a 
length of time, that his title cannot be sus- 
tained here upon any principle against those 
who have got the legal interest, accompanied 
by so long a possession.*' 

In another case (s)^ Lord Redesdale's judg- 
ment was delivered in these terms : ^^ It is said 
that courts of equity are not within the statute 
of limitations. This is true in one respect; they 

{rj Ball and Beatty 68. 
, (i) Hovendtn y. Annetky^ a Schoalcs and Lefr^^ 63CK 
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are not within the words of the statutes, because 
the words apply to particular legal remedies ; 
but they are within the spirit and meaning of 
the statutes, and have been always so con- 
sidered. I think it is a mistake, in point of 
language, to say that courts of equity act merely 
by analogy to the statutes. They act in ohedi-- 
ence thereto. The statute of limitations, apply- 
ing itself to certain legal remedies, for recovering 
tl^e possession bf lands, A)r recovering of debts, 
&c. equity/ which in aft cases follows the law, 
acts onle^'at titles and legaf demands, according 
to matters of conscience which arise, and which 
^o not admit o^ the "ordinary legal remedies, 
nevertheless, in thus administering justice, 
according *to the means afiorded by a court of 
equity, it follows the law. 

** The true jurisdiction of courts of equity in 
such cases is to carry into execution the pnn- 
ciples of liawi where the modes of remedy 
afTorded by courts of law are hot adequate to* 
the piirposes of justice to supply a defect in 
the remedies afforcied by courts of law. The 
law has appointed certain simple modes of 
proceeding, which are. adapted to a great variety 
of cases; but there are cases, under peculiar 
circumstances and qualifications, to which, 
though the law gives the right, tfiese modes of 
proceeding do not apply. 1 qo not mean to 
say, that in the exercise of this jurisdiction 
courts of equity may not in ' sbihe iastances 
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have gone too fm^ though they have been 
generally more strict in modern times^ So 
courts of law, fancying that they had the iiMans 
of radminislering fbll relief, httve sometiines 
proceeded m oases^ iv\hich \rene fonoDerly • left to 
comtB of 'eqnity ; and at ona peviod, t\i» alao 
secvbS'ta havie^been carriedi too far« * - 

^ Ithiftk, therefore^' oodrta of eqaify are bound 
to yield obedience to the statute of linitatims 
«jKm' all kgat titks and H^ul dbriattdb, :tod 
cannot 'act trontrary to tite spirtt f <f£ ilt»- pior 
visions;' Itlaiik th& statute must^ be ifdiefi 
viftfMiltjr ' to-sficltt^ coiict0-o€ .e<|^ty r fiM jfhen 
the iegislattira hy sptobate Imuted t^tpipnaceed* 
idgsMliKir'ia;; certain ooeiesb tand. provided^tib 
expMteilinritatieiiB^fbfipioeQCKbngs.inj^urt^ it 
mastibetelreH to^ hav^etoonteibpAatad tbife«|i«i7 
followed' thef 'kriri miod. ^refbm tl^Ji^Hiftfifae 
taken' tbi' hcrstkViriniaUyj eiltcted. ittr tfae^ffsme 
oases a liin6Ltibfirfar«mtt|ts 66e(^tjp/r; ^^ad 'he 
Madd aod cdmtneid^id jM /the afefreW oaaes' in 

BiaH^cfltseain ivImBi the app]katioii*tQtiequity 
is to remove the impediment to the triaLaf the 
tiilQ atterwv ^'^ tbe^Inirtanoaof i^noatetjqMfing 
lem^ 1^ tlimttatfon^ of '^^ time, drast ' def^atk on 
tian fides ^ of^ hnr^ aild dioi r of, \ssgdibfi; iBiak the 

.. 'Vl.'/* , -t' . t I I.J . i'\ ,'--1'^ 'l *' ■*'*•"' !• ' 

CsJ Smith r. Clay, Ambl. 645, a Brxi. C. C. 639 ; HqHui^- 
wordiy 'i P." W, hiA^^Loci(^r.'£dcieyf Prec. in CKancery 518; 
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p Statute must be pleaded at law^ and not in 

equity. 

4thly^ Ob diis j^oint them Me the conflicting 
opinions of Sir WilUdm Chant against the bar 
by time ; and of Loltl Hantrnkkej and oOier 
judges, ' fot the bar by time* Lord Hardmdce 
held, that the rule* agamst the bar lA confined 
to the cases of a^'trastee/ and ixrtm^ ^ue 
trust (^)^ *,!..». 

If in CMlmmdtktf'^.CUntoH f^tj^'^thb^ mort* 
gagee had been in >tiie' receipt 'of. the centajiiin* 
stead of the receipt of the iMtattsf^ thesy in 
conformity /with' aH sotMud princifde, the equity 
of redemption wonld faoM belonged^ to Mn. 
Darner; iMppostng the other qoestions to :be 
in her farvour ; since under these* eircutxH^moes 
the possession of the mortgagee wonkl, in the 
contemplation df a coilrt of equity, hare been 
the possession of the person really entitled to 
the equity of rddenption ; and Ofen an ad<^ 
mission by the mortgagee, that one of two 
claimants was the owner, would not haire pfe^ 
judiced the person in whom the titl6. really 
resided. 

Suppose a person who> had made » Htortgiige 
in fee of his estate were to> devise it b^ a will 
not dnly attested, and the devisee' were to enter 
and continue in possession of the estate, wonld 
not five years nonclaim, upon a fine with pro-* 
clamations levied by him, bar the heir of mort« 
gi^or? it i^ttld seem that it would, fadted 

OJ a Mcrrivsle 357, (uj Supra 368. 
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the very point appears in 2 Freeman 18, in a 
note made in reporting Salisbury v. Baggott ; 
for it is there said, ^^ It was held, that an equity 
" of redemption would be barred by a fine, if 
^^ no claim were made in five years, and that 
an entry on the land would not serve, be- 
cause the entry is not lawful ; but the party 
must bring his subpoena^ or else he will be 
" barred'' Sir Joseph Jekyll seems to have 
adverted to the same point in PenviU v. Ims- 
comb (u). . 

An equity may arise out of fraud ; as con- 
cealment of title, &;c. and equity will not sofier 
the statute of limitations to run, except from 
the time at which the fraud is known. 

From the knowledge of the fraud the bar in 
equity begins to run (s:). 

So equity may protect a plaintiff, seeking 
this right, from being barred by the statute of 
limitation or nonclaim on a fine, while a bill of 
diBcovery is depending, and the defendant is 
withholding evidence of which the plaintiff is 
entitled to avail himself (y) . , 

Though implied trusts are in general liable 
to be barred by time, there is an exception to 
a certain extent in fitvour of infants. 

When a trustee for an infant sleeps on hi^ 
title, and a stranger enterSt he becomes, by 
construction of a court of equity, liable to 
account to the infant for the profits. 

fuj Moieley j2. (x) a Sehoaks sad Lefroj 694% 

(y) Pinckc y, Thamcrqfi, 3 Bro. C. C. 398. 
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During the infancy, the cestui que trust will 
not be barred by the possession of this trustee 
by construction. But fron\ the period at which 
the infant shall become adult, he must be active 
in asserting his title, or he will be liable to be 
barred by time^ in like manner as if he had 
not been an infant. A case of this sort may 
change the jurisdiction from a court of law (in 
which the title of the trustee may be barred) to 
a court of equity ; to have the protection of that 
court from the legal effect of the* statutes of 
iimitation. ^ 

And a trust for a class of creditors, as a body, 
does not impose on them the same duty of 
diligence as on individuals. 

For that reason equity will allow of a greater 
latitude of time, for the relief of general cre- 
ditors, from a breach of trust, than it would 
allow to persons having titles as individual 
persons^ 

In cases of infancy, &c. courts of equity, in 
reference to equities of redemption and of 
trusts, allow to infants, femes covert^ &c. the 
like protection as is afibrded to them by the 
statutes of limitation. 

In courts of equity, all rights are considered 
as possessory ; and twenty years is, or seems to be 
the period of limitation ; but, as in the instances 
of infancy, &c. the statute law protects infants, 
&c. unless ten vears can have run against them 

VOL. !!• C C 
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since these disabilities cease (y). CaurU of 
equity have followed the statiitt^, by adoptiiig 
into their analogy similar eiceptiotis in &vour 
of persons entitled to the dtjuky of rederiiptiony 
or trust, and th^ cotirtd have unif6tmly allowed 
of this exfce^ioii/ • 

Thus, in J5efcfcv. Hffrtfcy (z). Lord' Tulb^ 
declared^ it to be his opinion, ** Tliat whereas 
the court had not in general ihought pfhoper to 
exceed tWehty ' years^ where • there wai< ttO db- 
ability, a liteitktion ti the first cSslilse of the 
statute of lirint&tiohsV so ai\!et thcf ^dfiM^ility 
Iremoved^ the tithe fhced^oi^iwysdcu^gl^iblh^ 
provbb (whi6h**is ten yebrs,^ oiighi*%lik^ 
manner V be db^errftd; • ' * • '^^^^^ '^ ' , 

In Corhett v. Barked /^At^'.^SS^At %as 
said, arguendd^ ^*'It iir d^MKktii'i-eihaihder-. 
man may pfedeefrf' dUHng the life^f ftcf tiihhl 
for life; atld ttiai if^ Irb dbes nU,- th^tltt^'flAls 
against Wm. Arid* a teiiakt liy the'Vlurtisy h 
considered for this purpdbe'ih tlie 'sairife ^i^ 
with. any other tenant for life. If^isft^Ht^ 
life wilFnot Jdih'in tedeiemibg, the reriaakider^ 
man may alone redeeni, and then foreclose him; 
if neither redeeihs, the court i&terfc&^s io ^re^^ 
Vent ttie'^iiioft^^^e^ft^m^t^^^ diiturtid* after 
•twenty yedrsl ^ When: the ftnie ^Kdi/ ^ce fbegati 
Urun,''ii'WiM^ Who ^are the 

parties entitled, Or lidW'the interest -ii €]t*ided, 

(i/J Doe r. Jeston, 6 East 80 ; CatifnB t. DuHoth 4. Tauiit. 
826. ^ (zj Mich, 1736, 3 P, W. $88. 



UNDER STATITTES OF LIMITATION, 38? 

nor is the tenancy by the curtesy any bar to it. 
Several cases wefe cited, but none of them goes 
the leAgth of the doctrine, 

B^t* it seems that when tthere are successive 
e^te^r ia the c^quity of redemption or trust, 
the owner of each success ve estate (z) would 
ha:ve twentjr years ; or in case of disabilities, ten 
yearpy. f^fl^ . th$ disabilities ceased, for the 

ass^^jo^ of hi^.tifde,., ; . 

Bgi y]^ thi^^ qHalification ; ^ that if the time 
onc^. begin to jru]^, it cannot be enlarged by any 
^l}f ^^ent disposition of the owner entitled to 
the H^qu^f cgr^trust ; a principle which may be 
cqllefited.fifQ^ ^^judginant delivered by €• J. 
Mansfield J in Goodright^w Forrester (ajj and 
fromtOtbi|^ aUjt^orities (b}^ ^ 

. 3?hpse J pJysjBrr^tions are offered with great 
^^£^d6nf?(^;_a^' ,ft^/9^p towards g. systematic 
ainr^ngf||i^^ of thij$ intricate 9ubject« But they 
^^^,,\j>^l\fe. receivQ4 ^nd adopted with great 
caujtioyo^llj ai^ |if]ter a ojiinute investigation of 
tll^»»Aontie^ .^^ ,. ; ,; , , . 

. . .4i?fl»?§»c^ce^aj^^ bar to equitable 

n.BijJ l^pjjSi ^fti^qt^axiy determinate time which 
cai^ts^t^jpf§,t^ J^^^ this head of 

^qiv4iyv>ul^^e^ ^/f?» .dfR^pd^ <>» its circum- 
6tani;^, (^n^ ^^.^^^ of, inconvenience which 
iyouift ^rise jfirpgi . ^ffprding relief. 

{x) » Merirale, 1140, arguendo* 

(a J 1 Taunt. 578. (i) Tage 386 s. 
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. Less than twenty years may be a reiElson -for 
withholding the assistance of the court. 

In one case fifteen years (b)^ and in another 

. case nineteen years (c) , was deemed an answer 
to the plaintiff ^s demand. 

This subject was amply discussed in Clwlr 

. mondeley v. Clinton^ and most of the cases 

. were cited. 

His honor observed (d) ** All that has been 

. said about acquiescence, either on the part of 
Lord Clinton^ or Sir Xazs^rence Pa/Ar, seems to 

. be irrelevant in a case where all parties were 
under the influence of the same common mis- 
take.^' This part of the judgment isKjuestionable. 
It was supposed, that knowledge of the facts 
which constitute the grounds of title, and the 
admission that the title is in another, call the 
doctrine of acquiescence into operation. Persons 
who know the facts must be presumed to know 
the law arising from the facts. 

Of the relative Characters and Situati(m$ of 
the Disseisor and Disseisee. 

A Disseisor is a pierson who acquires a seisin 
without any title. A necessary effect of a dis- 
seisin is to devest the estate of thfe "^former 
6N!vner, and conyelrt it ; af firstVinto a right^'of 
entry ; and, ev^&tually,\by' a 'descent whi6h tolls 
an entry, oir ty ^the statute of limitations of 

(h) Svoanton^y.Uaven^ 3 Atk, 105. (cj i Vesey ar B. 123. 
(dj 3 Merfiyfle^ 362. 
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S^i James I. which takes away the entry, into 
a right of action. But the estate of the dis- 
seisor,- while it remains subject to a right of 
entry, may be defeated by the entry of the 
rightful owner ; or by the action of such owner, 
so long as his remedy by entry or action con- 
tinues; or the estate may be restored to the 
rightful owner by remitter. 

The right of entry or of action may be barred* 
by the statute of limitations, or by nonclaim 
on a fine ; and it may also be bound or pre- 
cluded by re-lease, confirmation; and the like 
acts of the disseisee, or his heir», ot by a 
warranty. 

Whenever, therefore, a title commences by* 
disseisin, or, in other words, without any right, 
irt is important to ascertain that not only the* 
right of entry, but the right of action, has been 
effectually barred ; for while there exists a 
right of entry or of action in any other person, 
the title will be defective, unless a re-lease, or 
extinguishment of the right, shall be obtained. 

In old books much curious learning will be 
found respecting disseisin; and care must be 
taken to distinguish between actual disseisin 
and disseisin at election; namely, cases in which 
a party thinks fit, as against a trespasser, to 
suppose himself disseised, merely for the sake of 
taking his remedy by assize, or other real action. 

This subject was much discussed in the case' 
of Dot ex. dem. Taylor v. Horde (e) • 

(e) \ Burr- 60. 

c c 3 
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But the doctrine of Lord Mansfield in that ' 
case savours of too much refinement to be 
implicitly adopted, to the extent of the principle 
on which it was urged. 

And in the late case o^Goodrighi v, Forrester 
it was admitted that Lord Mansfield*^ doctrine 
tould not be supported. 

In the argument of Goodright v. Forrester^ 
and also in a former section which contaias 
extracts from that argument, a g&neral view of 
the learning of disseisin as applicable to the 
present times wUl be found. 

Every abatement and intrusioti is in efiect 
a disseisin ; and whenever a man enters into 
land without having any title, and claims the fee, 
or even the freehold, except it be a particular 
estate divided from the. inheritance (ej'y he is 
necessarily a disseisor. For unless he had a 
sei^ by his entry, his possession could riever 
become rightful by re4ease or confirmat^tjfti ; nor 
could his title be perfected under the statutes of 
limitation,, oir of nbnclaim on fines. ' ' 

But ifhe'entpr cla^mmg a term for ,'dehrSy 'or 
a right to occupy, without assertmg any titi6 to 

^l-_ iV-.r _1J ^1 1 2 'AUr'Jl.n'kM^ 




With ibex>wn€ir whether ie will consioiel; Himklf 
as disseised or not (f). ^ 



k' ? /I 



(e) I Inst. iij6^i. 1*6 ^>. ' ' 

(fj BlundeU t- Baugh^ Cro, Car. 302 ; 1 Ingt. 371 a, 56 Ifc 
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So if a man receive the reijt of my tenant, he 
does not by that means, ip$ofactOj gain the free- 
hold. But if I think fit to trea,t him as a 
disseisor, I am at liberty to do so fgj. 
. On ,the other hand, I may contend that, in 
poinJt of law^ the possession of the tenant is my 
possession ; so that my seisin continues notwith- 
standing the receipt qf the rent by a stranger* 

Thi? doQtripe is of great importance, and 
evQPi essential, ii\ copsidering the effect of a fine^ 
to operate^ by V^ of noncl^n^ ; and whether 
the entry has been taken away .by descent. In 
short, whether the freehold or seisin be in A or 
m Bj.oz jvhether the statute of limitations has 
operated*. 

Bi^t when a man enteri»7>n^ my tenant, and 
eu9jt9 hinn ^na claims the fee /^j, tliis would 
be aui actual ouster. of the termor, and also of 
the r^M^^ipner > and consequently a disseisin 
fven ^^pst, my^w^^^^^ las ^feady been 

But when thj3 person who enters merely 
ckiros the term,^ this eiitryjA^ it b^ an 
otister of th6 termor,. wiU not be a disseiaa of 

thf^^yjw^,;. ,^^,^ ,,,,_,,^, ,,„,,,. .,..;., ^.\, , 

ib^ a . dissc^sm of the remainder,; with t^ie ex^. 
tecptiop, that when the titles to the particular 
estate is merely m oispute* and the disseisor 

•^ V- /, T 1fHl 'f,'| f 'jr •.---III f s 

Cg:J 1 Inst. 3^4 b. a J , Wtjtr # ^^i. .:-..( ^ s , 
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claims the life estate only, without asserting 
any title to the inheritance, the remainder-man 
or reversioner will not be out of the seisin (%}. 

No conveyance by a termor for years, while 

he continues a termor, will be a disseisin; and 

therefore if he lew a fine while he is a termor 

the fine may be avoided by a plea of partes 

Jini$ nihil habuerunt (i i). 

To gain the freehold in such case, the termor 
should put an end to his term, and for that 
purpose, make a feoffment (k) ; for a feoffment 
is of such forcible operation, that it must 
necessarily gain the freehold. 

As an antidote against the practice of as- 
signing terms to attend the inheritance, and 
then making a feoffment to acquire the fee, the 
note to the 2d Vol. of Conveyancing (I) should 
be read. 

A feoffment should be made by a cestui que 
trusty if for any reason he may wish to devest 
the legal estate of freehold out of his trustee. 

At the same time, it is apprehended that 
an entry witb a declared purpose of disseising 
the trustee would have that effect. Lord 
liardiiicke (II) admitted there might be such 
disseisin^. i(! ^ ,.• -i. n i - \ • ^ i . 

And th^ei areirmaev casesy ^as the iomniity of 
a tni6t€e, . hi^ $rbsei)ce ibejiond tJie* sea, mr tke 
like ALrcM^mstance, in. whicb: it is highly i *«j>e'»' ^ 
dient, that a feoffment should be made by the 

(i) 1 Iu»t. ^76 d*, . . (iij. Cniise on Fines 310. 
(kj 1 Inst 330 b. flj Preface to ad Edltipn. 

(II J Hopkins V. Hopkins, l Atk. 591. 
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ceiftui que trust, in order to devest the seisin 
out of the trustee. 

A few general rules may be stated in this 
place, though their substance will be found in 
former pages. 

Ist, The possession of a termor, or of a par- 
ticular tenant, is the possession of him in the 
reversion or remainder (I). The observation in 
JRoe V. Elliott (m) is to be read with this 
qualification, namely, a fine by a person who 
has a remainder after an estate of freehold, 
cannot be adverse against those in remainder 
or reversion, while the freehold continues in 
the person to whom the freehold belongs (n). 

But if the remainder-man disseise the free- 
holder, then a fine afterwards levied may operate 
against the freeholder. The entry will also devest 
the estates in remainder or reversion ; conse- 
quently convert these estates into a right of 
entry; and the fine may eventually bar them, 
and render it necessary that an actual entry to 
avoid the fine should be made prior to the 
commencement of an action of ejectment ; and 
that one demise in the ejectment should be 
laid, as *on a day subsequent to the entry. 

Let it also be remembered, that a fine levied 
by a person 'who hz» a^ T^^^rsiDitior remainder 
after an estate of freeho^td, may < be ai ^i)rorebf!ioh 
to their cooamon tibSe^ under. the ^rtime ^seifsin; 

(I) 1 Inst. 334. (m) 1 Selwyn ic B. 85. 

(n) GaUanfn caae in Fotut t.. Salisbutyf Hard. 400, cited 
I Taunt. 596. : 
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and unless it be avoided as a forfeiture^ it majr 
beta 'bar to rights and titles existing at the 
timei of the fugie. levied^ and which migbjt be 
asserted in. bppositiep to those, who have the 
seisin or estate (nj. ^.. , . . 

2dly, If :tenant foi y^at^ b^, Qusted^aod the 
reversioner or remainder-man be d^9seise4» the 
re«<intry of tbe,t9nanjt "w^l s|ls0i restomth^ estate 
of the xerermwsm, or jw^zUpdenr-m^r )*^bile that 
estetei^liftU .bO)mefely tuHEied wto c^r^^j^.of en^ 
tiy; hut ^JbWiitrfiijJJlJ^ ^riifiA*viiUt,fk4:\g\^M 

action h3f5»d«ww%i&^ W)l^<i^<ifiBi^ 
the r^i^Dsion ler. )1em»itiderr 4:#iB^vi|j^ifi;^red 
without on actikMi t ; ^^e^ ti^mry > o^.tjb^ t^r^or 
^ould in a case so circumstanced be good 9nlj 

. S^jftr iNo »aA»tf ew ibeibapr^bj jtj^ 9pera- 
tioaof !iifin«*'Onl0W,i!if:be^ i^fsrte^ ((^i5,^i^n- 
tiniiad ftti Qi^.iWfofer.ith^*w|i«.i?^%%^.i^ 
levied^ Wthy^ thero|«^t»Q|ii of th^ fip^ (oj,; and 
iheTehre^'^i^A.h»*^nmtfW'}Af^iiim^ to 
.B for life, reinainder to C in fee, a fine li^ied 

aaM«k)t:oi»timle4iiffiU,i»o|^ 19 my^A]^t^ff|^ffJf}^ 

the JU(ni|ilt^|BRrJ4fe|}«):,% ^^si4^ of^.f^^ i^ 

deivs«ked iof, (ai»i««i««|if^ 

levied, ucn: by the operation ;C]^ t))^j^^ tl^ 

^m iwi^^iQ^:bpwfl?ing a hM ^kS^P.f^^^^. ^^ 

(oj Pro4gir*^ case, 9 Rep. 164 ; H^tymaur* case, xo Bap. bi- 
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the remainder-man, constitutes a part of bis 
title ; since whatever act tends to give stabiUty 
to the particular estate^ except a confirmation 
of that estate alone, tends to strengthen the title 
of those in remainder (p). 

The late case of Roe ix. Elliott (q) is law on 
this principle. . . i ,. . 

A confirmation of an estate il» Kmainder 
will of necessity^ be a coilfirmtition'^ of all tb» 
prior esf ales'; since V6 defeat the prior eMbtisi^ 
would lie t6 d^feaf Hh^ gei»^ wUch c«MtM theiM 
estates, ia\& erons^qtietttly ihe - remahid^tr: ' iHib 
is a rule^f}6win^ fr6m 'pfi^if^s ^ ttiuire^ -md 
drawn ^ fr6to l:hi6^ 'liattflre-'aind^ «^t nof •livery. 

When the fine does not, in the fim: ivMaiim, 
operate '^vef selly %gdibst %h^ t^M^ddirnMbn^or 
reversibfn^r^, It catiitiot 6tbiltuallyi'be<toth0 »>baar; 
and th^erciibne m sttlofsi^^einV cUirer^ pbBsemoD 
will give" ^pei^tibli t@ tfh&fil^^tc)^»b«^^ atf^^^ttUit 
tliose li!t' ¥&i]aikiii^ «&^ 'f«¥^i^, tp^Mitdd^ by 

'Th^^^^tM'ef ^al^SSseM, tkoi^hi^tigiialtf 
wfohg!It:i), '^ri% '.6&d6tan^^f<i^tfal >4»9«iftu:reii«^ 
of right;' fr^ 1h^ pefS<^«dm})e%|[AtotdiiiiAttie 
that fight;' dr ^ i^-^crtififtWafi^, Jw % ^ 

t6'isMhgt^r'/^^.^'-'^»^'>r ^-*^^' V'J loii ,iy,(/.,i 



11 . 1 



CpJ 'dfrkainptotir. tSbfl^/^, iMkb tJnifW^ <^«^ V JAWt 



^er'scase, 9 Rep. 104; Goodni^ y^ JoneSj^A Civile on JFliieii 
H8•.*^^ ►-,.-• (§!J Roey.Mioily Selwyn 'A; ifc %);, 

("r^ Litt. J 5«i. YO Bucfi<rr*s -case, tf R«p. 55. "" ^ 
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And the tide which is defective may become 
complete by a bar to the right of entry or of 
action of the person in whom the right of entry 
or of action resides ; as by nonclaim on a fine, 
by the statute of limitations, &c. or by a war- 
ranty ; but under different circumstances of 
the title, the mode of barring the right of entry 
or of action will be different. For example : 
issue in tail cannot be barred, unless by a fine 
with proclamations, or by a warranty, and not 
by a warranty, unless such warranty be parti- 
cularly circumstanced; for instance, a Jineal 
warranty with assets, or a collateral warranty 
without assets, by a person who has an estate- 
tail in possession ; and by a tenant in tail in 
possession may, it is presumed, be understood 
a person having a right of entry, or of action, 
by reason of an entail, which, if not turned 
into a right of entry or of action, would be an 
estate-tail in possession. 

A disseisor is in all other respects to be con- 
sidered in the same situation as a (ightful 
owner ; with the difference, that his title is 
defeasible by the entry, or, according to cir- 
eumstances, by the action of the rightful pro- 
prietor. And a title thus circumstanced should 
be arranged under two heads, so as to show the 
state of the title ; first, under the seisin, and 
secondly, under the right. 

And whenever a bar by the statute of limi- 
tations, or nonclaim on fines, is relied on, it 
will not be sufficient to allege that five years 
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noRclaim on a fine, or twenty years under the 
statute of James J have elapsed. 

It must be shown who was the person for 

the time being entitled to claim, and against 

whom the statute fir^t. began to run, for the 

purpose of satisfying the purchaser that the 

person having the right was in a situation to 

claim when the last proclamation was made ; or, 

if he then laboured under any disabilities, that 

five years nonclaim on a fine, or ten years adverse 

possession under the statute of limitations, have 

run since the disabilities were removed ; and 

when there have been continual and successive 

disabilities, without. any intermission, still the 

statute of nonclaim will begin to run from the 

time of the death of the person to whom the 

right first accrued, or which shall first happen 

from the time at which the disabilities shall 

cease (t). See the language in the saving clause 

of the statute of nonclaim on fines, and Zouch 

v. Stawell (u). 

And when there are particular estates and 
remainders, the statute will, as already stated, 
begin to run against each remainder-man, only 
froin the tin^ of the determination of the prior 
estate; and of course it must be shown when 
the pyior^c^^at? ^t^tmrXed. •» ;,r; 

In .the «t8U:t|te ,tf£ Jlpnv VlU/iwhich limits 
the remedy by writ ,of right to sixty years, 

(uj Ploir. Com. 353. 
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there is not any saving for in&ncy, coverture^ 
&C. ; so that the staji4te>will begin to rim against 
persons lal^oufing uii49r;tb«ise disabilities^. 

Hence it has beoi^ cQaclfid^dy that a title 
after sixty yearj» adver9e>pQsae9sioQ laust neoes* 
sarily be good; .Tbi^.*^weye^ i^^Wrtbe 4»se. 
There may be a remedy <to. recover aji' estate in 
remainder qt reversion .£BCter . prv^f .rpartwular 
estates in tail after a p^ripd hoirevejTjJtidefinite, 
as has, in several, pacta of .^Iai Wifif^r v^been 
already noticed. . ., , 

A disseisee of ^yery spficjes as {fai9.^tpao f?ho9e 
seisin is devested by.a^i^isw^ ty^id.l^.fetains 
the character . of a di^sei^e^t llUjliM s^i» •s^all 
be jestored by entry, actioiQy^^r.reQiitter. 

Immediately after i^ 4i34ead¥i th$' di^sseisee 
has a right of entry. , .• ; / 

Thb right, as has been .already noticed, may 
be converted intx) a right of action, and sucb 
right of actioaor of entry may be barred by 
the status pf iJimitatioos, by non^atm. on a 
fine, by release, oq.evjei),% e^t^ppeh ^ sm ,, 

Thoughia difie^at ^piAWn^is ^^pjf^ssed anbtbis 
point in -soaie^^$H>k«,ithe,?^t^ritifti^^ 
oonclusion, timt 9^; dae )§f(i«d by %tdvisejt^e^ 
during the d^i«ini.^d,to atrtxM^S, .wiU 
extinguish tbe r^tpe^y ^ iii^,4\s»ei^e'w^ his 
heirs by way of bstoppsl (^wjl- -. 

A dissmsee haa not'^^ny* devisable, interest; 
(xj nor can he grant any estate by way of coa- 

(uj Buckler's case, 2 Rep. 5$ \ Moore's caflc, Palni. 365. 
(xj Goodright v. Forrester^ 8 East 559. 
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veyanee. He may confirm the estate of the 
disseisor, or of any person claiming under him 
• by lease or otherwise ; and he rtlay bind his 
interest by way of estoppel, confirtnation, &c. 
&c. He may release to thie terre-tenant in pos- 
jsession, reversion, or remainder (x). A re-lease 
to one of t^ese tenants will be for the. benefit of 
the others, and one o#l;hettfj^r one Of two joint*- 
tienantS) b^ng in by tiiU^ ¥nay tBke advantage 
of a re-kase to the <)the¥Yy;>. * 

But a re-lease from a disseisee in fee, ^as dis- 
tinguished ' from a ' d^$dsee for Kfe! or in tail, 
(z)\ to one of two dks^iijots, will operate Wtui 
*ntry ^nd conteyisinee, aiid 1*411 aflneir the tight 
or title to the possession, and enable^ the t^ifeasee 
to exclude his compaAiion. ' ' ^' "•' ^ «'• 

A re-lease has, without much attentioh to 
accuracy, been termed the conveyance of a 
right. . -^ ^ I i »J 

The characters of disseisor and disseisee exist, 
or rather are applicable only while the disseisin 
continues infoi^e.^ |^t that reason, the better 

• • • 

course willbte to contrast the diflweiit situations 
in which^the disseisor and disseisee stand, in 
ireiatioti'td each other, ^i^hile thes^ <d6f6omina« 
tiofts -ftppl)^ tb these? several' ^rties : » ' ' ^ ^^ 

lst» Th^ ^isin is 4n the disseisor; and it is 
out of the disseisee, l^hq'gain of^cHie is the 
loss of the^ other : and when there «re conflicts 

(x) Litt. § 455. (y) Litt. § 472. 523. 

(%) 1 Inst. 275 b. 276 a; 1 Inst. 194 a. b. 



400 ON TITLES : 

ing titles, seisin cannot be in two persons when 
one has a title in opposition to the other. 

2dly, During the disseisin, the disseisor may 
grant a lease to operate on his estate or interest, 
but a disseisee cannot grant a lease to operate 
in any other manner than by estoppel; and 
although he should make a lease, by way of 
escrow^ to be fully and finally delivered after he 
had entered ; yet a second delivery after entry 
would not give effect to a lease which was in- 
operative at its inception (zj. 

And after an ouster of a termor for years, 
and a disseisin of the reversioner, an action of 
waste will not be maintainable against the 
termor, since no reversion is existing (a). 

A disseisor may make a charge by way of 
grant of annuity, to continue until his title shall 
be defeated ; but a disseisee ^ cannot make a 
valid charge to take effect, at law, even after his 
seisin shall be restored (bj . 

A disseisor may be a re-leasee of a right, or of 
a title of entry from the disseisee, or from any 
other person, because he has the seisin or estate; 
fb b) ; but a disseisee cannot be a re-leasee of a 
rent-charge (c)^ because he has not any seisin 
or estate in which the rent can be extinguished. 
It is true, that while he remains tenant to the 
lord by reason of privity, that is, till the 
lord has accepted, or the law has given to the 

(z) Jennings v. Braggy 2 Rep. 35. 

(a) 1 Init. 356. (bJ Perk. § 65; Litt. J 5*7. 

(b b) Litt % 455. (c) Perk. ^ 5(^4. 
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lord B new tenant, the disseisee is capable of 
a re-leasee from the lord, by way of extinguish-^ 
ment of rent, or services due from him to his 
lord (bj. 

Again; the disseisor may be a re-leasee either 
from the lord, from a stranger, or from the 
disseisee himself; and a re-lease from the lord 
to the disseisor would put an end to the privity 
of tenure between the lord and the disseisee, 
until the disseisin shall be determined (c) . 

In all cases, without exception, the disseisor 
is the tenant of the freehold ; he is the person 
answerable to the precipe of a stranger ; but in 
no case, nor under any circumstances, is the 
disseisee the tenant of the freehold, or the per- 
son to be sued in a real action. Hence in 
common recoveries the writ of entry must be 
brought against the disseisor, and not against 
the disseise. 

The doctrine of Lord Mansjield^ in Taylor 
V. Horde (d) on this subject, must be read with 
great distrust. The argument of Mr. Knowler^ 
and not the doctrine of Lord Mansfield^ does, 
it is apprehended, state the law most correctly. 

The learning advanced by the noble Lord 
has oftentimes been questioned. Lord Kenyon 
never spoke of it with temper. He is well 
known to have entertained an opinion in direct 
opposition to that doctrine ; and in Goodright 
V. Forrester (e) it was distinctly admitted by 

Cb) 1 Inst. 268. (c) 1 Inst. 268. 

(d) 1 Burr. p. 60. (e) 8 East ss*^* 

VOL. U. D D 
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the court, though the point is not reported, 
that the doctrine of Lord Mansfield was not 
tenable. 

In consequence of the doubts expressed by 
Lord Mansfield^ whether the disseisor became 
' the tenant to the writ of entry, there are many 
cases in which, under circumstances of great 
urgency, it may be advisable to make a feoff* 
ment preparatory to a common recovery. 

Few understood the subject of disseisin 
better than Mr. Piggott ; and he considered a 
disseisor or his alienee as a good tenant to the 
writ of entry (f) ; and it would be difficult for 
any court to deny that a recovery was duly 
suffered, if suffered on a writ of entry against 
the feoffee of a person who held, even for years 
determinable on his life. The courts would 
do all in their power to invalidate a recovery 
suffered under these circumstances ; but tlie 
difficulty is for them to find a rule. of law 
under which they can sanction an objection 
against the recovery. Can they resort to the 
learning of fraud to impeach the feoffment ? To 
admit that tenant for years may make a feoff- 
ment for every purpose, except for qualifying 
a tenant to a writ of entry for suffering a re- 
covery, would be a singular decision, and a 
solecism in law ! 

Again, because the disseisor has the freehold 
he may endow a woman entitled to dower fg) ; 
but a disseisee cannot endow a woman who is 

(fj Pigott Becov. 40. (gj Perk. § t^G. 
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entitled to dower, even as against himself; 
and yet no act is more favoured in law than 
endowment, or the perfection of a title to 
dower (h). 

Also the wife of a disseisor, being a stranger; or 
of a lessee at will, or for years, making a feoflf* 
ment (i)^ m^j acquire a title of dower bjr 
reason of her husband's seisin ; defeasible never^ 
theless under the same circumstances as his 
estate is defeasible ; but a woman, though 
dowable of a seisin in law; as in the instance of 
an heir, of whose seisin there is an abatement ; 
or of a remainder-man, or reversioner, on whose 
seisin there is an intrusion ; as well as of a seisin 
in fact, is not dowable, when her husband has^ 
at the time of her marriage, or afterwards, a 
mere right or title of entry, as distinguished 
from a seisin in fact, and from a seisin in law. 
Thus, if a man marry after he has been di^ 
seised ; or if an heir marry after an abatement 
on his seisin ; or if a remainder-man, or rever- 
sioner, marry after an intrusion, his wife will 
not be dowable (k). 

There are a few distinctions on this point 
deserving of notice ; first, a woman is. dowable 
of an actual seisin during the covertur^e ; 
secondly, she is dowable of a seisin in law, 
when there is such seisin of the freehold and 
of the inheritance, simul et semel ; thus, wheii 
lands descend to a man as l^ir, and he is mar^ 

(hj Peric. § 496. CO Bfliay on States, chap* Dower. 

(kj I IiMt. 31 «; Perk. 366. 

D D 2 
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ried, 'but ^ stranger abates on his seisin, and 
' acquires an actual estate ; or if a man is mar^^ 
riedy and seised of a reversion or remainder^ 
and he has a right of entry by reason of the 
determination of particular estates, but he is 
disseised by the intrusion of a stranger, in each 
of these instances the wife will be dowable. 
The ground seems to be that she ought not to 
suffer for the laches of her husband ; but, under 
the like circumstances, a husband would not be 
tenant by the curtesy of the seisin of his wife ; 
and even a woman, if not dowable when her 
husband has been disseised before the cover^ 
ture, and consequently before the title of dower 
was inchoate ; and even though the husband 
has a seisin during the coverture, expectant on 
an estate of freehold, either for life or in tail ; 
yet a disseisin o9 the particular tenant, and as 
a consequence of the reversioner or reinainder- 
man, would prevent the attachment of a title 
of dower; since it would exclude the husband 
even from a seisin in law of the immediate 
freehold ; for there cannot be a title of dower 
without a seisin, either in fact or in law, of the 
freehold and of the inheritance, at one and the 
same time. 

As the disseisor obtains the seisin of the land^ 
he niay give seisin of a rent-charge to a |>erson 
entitled to the rent (IJ. 

But as the disseisee has not any seisin of the 
land, he cannot give seisin of the rent (m). Nor 

(I J Breddyman\ ca«e, 6 Rep. 58 a. (m) Ibid, 
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€an a tenant for years give seisin of a rent- 
charge by the payment of that rent. 

And though a disseisor and. disseisee should 
join in a feoffment, or in a lease, such feoifment 
or lease would be considered as the feofimea^ 
or lease of the disseisor (n). 

But if the disseisee had entered while his 
entry was lawful^ and prior to the. feoffment or 
to , the lease^ then the feofiment or the lease 
would have proceeded from him. 

And even though a man should enter on his 
own tenant for life, and disseise him, he would 
acquire a new estate under a new title, and not 
retain his old seisin or estate; and therefore could 
not grant his reversion by that name (o) ; and if 
he had been tenant in tail he would not have 
effected a discontinuajoice, because he was not 
seised by force of the entail (pj,. 
. Finally the seisin or estate of a disseisor is 
assets descendible to his heir. 
^ But a right or title of enjkry of a disseisee 
will not be assets in the hands of his heir until 
the seisin shall be restored (q). ^ 
. These observations are equally applicable to 
the person who is the disseisor or disseisee, under 
each species of disseisin, except so far as there 
may be a difference, arising from a relation or. 
privity between the very lord and very tenant. 

Under the doctrine derived from the feudal 
system, the lord is not obliged to accept the 

(n) 1 Inrt. aiS ; Perk. 5 57. ai8 ; Litt. § 476. 
(0) Hob. 3«3. Xt) ^^* f 637- (9 J 6 Rep. 58. 

D D 3 
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<lifl0eiMr M his tenant ; for the lord has the 
option of considering the disseisor or disseisee 
as answerable for his services (r). Hence it 
follows that until the lord has accepted the 
disseisor as tenant, he may claim the benefit of 
an escheat on the death of the disseisee without 
heirs (s). After the lord has once accepted 
the disseisor -for his tenant, the privity ceases 
between the lord and the disseisee, and the 
lord is precluded from claiming the benefit of 
an escheat on the failure of heirs of. the disseisee 
during the disseisin. 

It is also observable, that the alienee of a 
disseisor necessarily becomes tenant to the 
lord, since he takes under a feudal contract. 

And the heir of a disseisor becomes tenant 
to the lord, even against the lord's will. 

A few additional observations will supply all 
that is material on the relative situations of these 
persons. 

1st, The disseisor is in the seisin ; he may 
devise by will ; and it seems to be law, that a 
right or title of entry or of action is not devis- 
able ; and therefore a disseisee cannot make a 
disposition by wilL The point was so decided 
in Goodright and Forrester (t) ; but in the 
exchequer chamber this point was not considered 
to be so clear as it seems to have merited. How- 
ever the Chief Justice left the former judgment 
in ftiU force. 

(r) Lkk i 454; 1 tnst. 26s. 

(O 1 Inst. a68 ; Lite. § 454. (i) 8 East S5^* 
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There is an uoiform concurrence of autho- 
rities, that a ivill by a person who is seised 
will be revoked by a disseisin, and not called 
into operation^ unless the seisin shall be restored 
in the life-time of the testator (u) . 

Is it not then absurd, that a disseisin after 
a will duly made, should take from the will its 
operation? and yet a man who is disseised 
should, while he is a disseisee, be able to makb 
a valid will ? 

The learning of estoppels, though discussed 
in a former part of this volume, properly belongs 
to this division ; since, for the most part, it is 
applicable to acts proceeding from a person 
who is out of the seisin. 

It must be admitted, and it has been shown, 
that this doctrine takes a large range. It is rele- 
vant to assurances proceeding from an heir appa- 
rent, an heir presumptive, or even a stranger. 

An estoppel, it will be remembered, is in 
effect a conclusion on a man to aver the truth 
in pleading or in evidence. A protestation 
may be defined to be an exclusion of a con- 
clusion, (xj . In short, its object is to guard 
against an estoppel. 

The general principle of the learning of 
estoppel is founded on the ground that a man 
shall not defeat his own act, or deny its validity: 
for example ; if a deed is prepared for a man, 

fuj Bunier ▼. Coot, Salk. <37 ; Gili. Dev. 126. 
(xj 1 Inst 124. 

D D 4 
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.\i^ho is called John, while his name is WilKam^ 
and he executes the deed in the name of Johii^ 
he is precluded from avoiding the deed, by aver* 
ring that his name is William ; but had he ex- 
ecuted the deed by his proper name he would 
have been at liberty to have avoided the deed, 
as not being his bond, his grant, &c. 

So when a man does, in his deed, recite par- 
ticular facts, these facts become evidence against 
him ; and he will not be at liberty to deny the 
truth of this statement. But the learning of 
estoppel takes a much larger scope; and to 
understand it with any degree of accuracy, it 
,will be proper to consider the law on this sub- 
ject as applicable to feoffments, fines, recoveries, 
.deeds of demise, and deeds of grant. 

First, as to feoffments. From the solemnity 
•with which a feoffment is made, and still more, 
from its necessary operation to carry the fee- 
simple, it puts the feoffee into the seisin, and 
the feoffor will never be at liberty to avail him- 
self of a title acquired subsequent to the feoff- 
ment. This was one of the many advantages 
which were derived from a feoffment ; and in 
favour of feoffinents, it may be said it excels a 
fine or recovery; since it clears all disseisins, 
abatements, intrusions, and other wrongful 
estates, when the feoffor may lawfully enter. 

It is quite clear that a stranger, or a tenant 
at will, or tenant for years, may make a valid 
feoffment ; and this feoffment will be good as 
against him, though not against his heirs, ia 
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respect of any estate which may subsequently 
devolve on him. So if an heir apparent, 
or heir presumptive, should make a feoff- 
ment in the life-time of his ancestor, and 
after become heir, the feoffment would be an 
estoppel against his assertion of title ; and 
for this purpose, a feoffment, by an heir ap- 
parent, or by an heir presumptive, or by a man 
who afterwards purchases for a valuable con- 
sideration, stands on the same footing. 

Secondly, As to fines and common recoveries. 
All the observations made on feoffments are 
applicable to assurances by these matters of 
record. There is one circumstance, however, 
in which they differ, viz. although the fine or 
the recovery might operate in the * nature of 
a grant, and not of a feoffment, in other words, 
might operate without passing the immediate 
freehold, still it would produce the effect of 
an estoppel ; and this estoppel binds the heir 
as well as the parties. 

Thirdly, as to demises. The distinction is 
between demises by indenture, and demises 
without indenture. That there may be an 
estoppel, there must be a demise by deed in- 
dented, and even between indentures of demise 
on the one hand, and feoffments, fines and 
recoveries on the other hand, there is a marked 
diflfererice. An indenture of demise can never 
operate as an estoppel to any extent, when it 
can operate as a lease, in point of interest^ for 
any part of the temi : for example ; if a tenant 
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for life lease for one thousand years, this lease 
will determine with his death, under the ruk 
cessante statu primitive cessat defivativas ; and 
no subsequent acquisition by descent or by 
purchase will, in a court of law, give ex ten* 
sion or continuance to the lea^ie. 

When a court of equity interposes and affords 
relief, it bottoms the relief on the ground of 
contract, and compels the party to give effeet 
to his contract by a new lease. 

But if a man, not having any estate in the 
land, grant a lease for ten, twenty, or more 
years,^ and afterwards acquire the fee-simple, 
or any other estate, this estate will feed the 
estoppel ; and the lease will have effect on the 
ownership thus acquired. 

Fourthly, mere grants by deeds of estates of 
freehold, with or without indenture, and whether 
they are to operate by way of grant, re-lease, 
or of confirmation, will not, in a court of law, 
amount to an estoppel. For example ; a grant 
by a man, who is an heir apparent, or heir 
presumptive, or by a man who has a mere right 
or title of entry, or of action, in consequence 
of disseisin; will not have any effect at law, 
although the heir or the devisee should after- 
wards becomes actually seised ; and a surrender 
of copyhold lands always operates by way of 
grant ; and not tortiously, or by way of wrong. 
Hence the division of conveyances into those 
assurances which are rightful, and those which 
are wrongful. Those which are rightful are thus 
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distinguished, because thej never pass more than 
the party maj rightfully convey ; aa distin* 
guished from feoffments, fines, and commoB 
recoveries, i?rhicb, on many occasions, operate 
wrongfully, by discontinuing or barring estates, 
which are not ii) the grantor. 

Scxnetimes a fine is levied, or recovery is 
lufiered, by a person who has been disseised 
while be is out of the seisin ; and sometimes 
such fine is levied, or recovery suffered, by a 
person in the seisin, and at other times by a 
mere stranger. 

A fine, or common recovery, levied to th^ 
person in the seisin, will operate by way of 
releajse of right, in confirmation of the title ; 
and when the fine is levied, or recovery sufifered 
to a mere stranger (y)^ it will benefit the person 
in the seisin. This benefit aiises under tbe 
learning of estoppel. 

The conusee in tbe fine, or the recoveror in 
the recovery, cannot take any benefit firom the 
fine, or from the recovery, because it is income 
petent to the grantor in the fine or recovery to 
transfer his right of entry or of action ; and the 
person who has the seisin may take advantage 
of the fine or recovery to estop the grantor io 
the fine or recovery and his heirs, from claiming 
the land contrary or in opposition to the fine 
.or recovery. 

In these observations, it is assumed, that the 
fine or recovery imports a grant of the fee; 

(y) Buckler B case, 2 Rep- SS* 
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for there is a material difTerence in law bet\i«eft 
^ fine sur cancesserunt for . years, . and a fine 
^hich imports to be a grant of the fee. A fine 
for years will merely bind the right when it 
shall descend, or the seisin when it shall be 
restored, or an estate when it shall be acquired; 
while a fine which imports to grant a fee, will 
altogether intercept the title, and preclude the 
right of taking by descent, or enforcing the 
right or title of entry. 

-These observations on the learning of estop- 
pel are drawn from the principles of the common 
law. The subject, with the cases, will be found 
in a former division, written to supply a sup* 
posed omission, which did not exist, in the 
original MS. 

A large and copious class of cases, relevant 
to the situation of tenant in tail, and his issue, 
and arising out of the « construction of the 
statutes of Hen. VII. and Hen. VIII. properly 
belongs to those divisions in which the eifects of 
fines with proclamations, proceeding from tenant 
in tail, have been considered. 

What :descents take away the entry. 

A descent to take away entry must be of an 
estate of inheritance, either in fee or in tail ; 
and not of an estate of freehold to heirs as 
special occupants (zj. 

It must be to the hdr instanler ; for if the 
heir be en ventre sa mere at the death of the 

(x) 1 iDAt. 830 *• 
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Ancestor, the heir will not be protected. Thi» 
is an anonialy in law. 

It must be- to heirs, and not to the 
successors of a sole or aggregate corpora-^ 
tion. . . 

It must be of the inheritance, as conferring 
the immediate freehold ; and not of the inherit-- 
ance in te version or remainder after an estate 
of freehold. 

A descent from the immediate disseisor will 
not take away an entry unless he has been in 
the seisin for five years. 

But a descent from his alienee, or even from 
the heir of the disseisor, will take away the 
entry, although the disseisin was within five 
years ; except that an heir who was a party to 
the disseisin, will not be protected against his 
own wrong; and therefore an heir so circum^ 
stanced will be subject to entry. 

When an action may be brought. 

An action may be brought when there is a dis- 
continuance by the alienation of tenant in tail^ 
or the right of entry is taken away by warranty, 
by the statute of limitations, or by a descent 
which tolls an entry. 

When there is a discontinuance by tenant in 
tail, the issue have no right of action during the 
life of the tenant in tail, nor even after his death, 
if they are barred by a fine with proclamations, 
or by nonclaim on a fine, or by the statute of 
limitations of 21 James I. c. 16. or by warranty ; 
and the persons in reversion or remainder 
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cannot maintaia an action until there shall 
be a failure of issue inheritable under the en- 
tail; and the determination of the right of 
enjoyment under any estate prior to that of 
the demandant in the action. 

Some discontinuances are only partial, while 
others are of the fee ; in other words, some 
discontinuances have a limit, and will cease, 
while others have no limit, and will not cease 
without some intervening circumstance. 

For example ; a tenant in tail may lease for 
the life of JB, or may make a gift in tail. 

Should this lease or gift determine in his 
life-time, the discontinuance would cease (a) . 

On the other hand, the discontinuance may 
be enlarged ; and therefore, if after a discon- 
tinuance for life, the reversion should be granted 
for lifei in tml, or in fee, and this estate should 
come into possession in the hfe of tenant in 
tail (h)^ the discontinuance would continue 
notwithstanding the determination of the estate 
n^hich originally caused the discontinuance. 

So a discontinuance may be created or 
enlarged by reason of a ra-lease with war* 
ranty (c). 

What remitter shall restore the seisin. 

When there is a right of entry the seiaa 
will be restored by an actual entry, or even by 
a lease, gift, or conveyance, which confers the 

(a) 1 Init 333 a. (h) i Inst 333 b. 

(c) t Inst. 333. 3a8. 
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right to enter;, for the lessee^ &c. will be sup- 
posed by law to have the seisin under the old 
right, rather than a new estate under a defec- 
tive title, which is in opposition to his right* 

But then the lessee must not be bound by 
estoppel, to insist on his ancient title. 

So when there is a right of action, if the 
itnmediate freehold be by act of law, or other- 
wise, cast on the person who has the right to 
the freehold, and that right be remediable, there 
will be a remitter to the old seisin or estate ; 
so that the party will be seised by force of the 
ancient ownership ; and a remitter to a person 
who has a particular estate, will be a remitter 
to all persons who have a right to estates in 
reversion or remainder : with these exceptions ; 
a right of entry, will not serve those who have 
merely a right of action ; and a remitter to the 
freehold will not necessarily restore the estates 
of those who have merely a right of entry. 

Within what time a right of entry or of action 
must be prosecuted. 

This subject is discussed in a former page^ 
It will be obvious to the reader that the original 
arrangement did not provide for the division 
now under discussion. 

By what means a right may be extin- 
guished. 

A right may be extinguished in the whole, 
or in part by, 

1st, Re-lease : 

2dly, Confirmation : 
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ddly, By the statutes of limitation, or non-< 
claim on fines. 

4thly, For a time by warranty, since war^ 
ranty is a defence, pro tempof^Cy against the 
heir ; and not a bar to those who may even- 
tually have the right, and not unite in them- 
selves the characters of heirs (d) . • 

Of the means by which an estate which 
was wrongful may become rightful ; and 
the means by which an estate, which was 
defeasible, may become absolute. 

Immediately after disseisin, the disseisee has 
a right of entry or of action ; and he may be 
restored to the seisin by an actual entry (ej ; 
or by judgment and execution in a real action, 
by continual claim ; namely, by going on the 
land, or as near to the land, as may be within 
eyery year and day (a)j and claiming the land 
as his freehold, or as his inheritance, &c. A 
claim near the land without any actual entry, 
will suffice for the party, if he cannot make an 
actual entry from reasonable fear of personal 
injury ; also by the determination of a particular 
estate, which was the cause of the disseisin or 
discontinuance, before the disseisin has been 
enlarged (bj ; and lastly by remitter. ^ 

Sometimes, as by descents which toll entries, 
or by warranty, the right of entry may be 

CdJ Litt. § 602, 603. 

CeJ Ibid. § 415. GooiiUU ▼. Ritden^ 9 Vin. Abr. DiV 

seiBin, M. pi. 6. 

(a) Litt. #414. (h) I Inst. 256 a. 
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changed into a mere right of action ; and when 
an estate-tail is discontinued, the remedy for 
restoring the seisin is by action, anc^ not by 
entry. 

A right of action cannot become a seisin 
without either, first, judgment and execution, 
or, secondly, remitter; or a wrongful entry, 
namely, a disseisin by the person having the 
right, and a re-lease to hini. ^ 

There is a difference, as already observed, 
between a right of entry converted into a right 
of action ; and a right of action, as a conse- 
quence of a tortious alienation by tenant in 
tail. 

The right of entry is always a present and 
immediate right ; and so is the right of action 
arising from a right of entry, converted into a 
right of action ; because, in all these instances, 
there is either a wrongful possession, or there is 
a wrongful alienation in breach of the feudal 
contract, and which has occasioned a forfeiture ; 
but when a tenant in tail discontinues, no for« 
feiture is committed. 

The alienee will be entitled to Jiold the pos- 
session, and retain the seisin, until that period 
or event shall arrive, at which the issue in tail, 
the reversioner or remainder-man, would have 
had the right of entry, in case no discontinu- 
ance had been effected (h). 

In Goodtitle v. Rinden^ it was held, that con- 
fession of lease, entry, and ouster, was evidence 

(bj Vin, Abr. Disseisin, N. pL 6- 
VOL. II. E E 
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of seisin. But that doctrine is founded on a 
principle in opposition to Littleton^ that the 
denial of title is a new disseisin. 

Whoever may wish to trace this subject 
through all its niceties and varieties ; in short, 
whoever wishes to become a well-informed 
lawyer on titles, must read those chapters in 
Coke Lift, (c) which treat of descents which take 
away entry; continual claim; discontinuance; 
remitter ; re-lease ; confirmation ; and warranty. 

In a secondary sense, an estate which was 
wrongful will become rightful, when it is dis- 
charged from the right by the statute oi limi- 
tations, or by the statute of nonclaiai on fines. 

In a more proper sense, and in the signifi- 
cation usually adopted, an estate which was 
wrongful cannot become rightful by any other 
means than a re-lease of the right, or a cof^r- 
tnation of the title of the disseisor, or of his 
heir, or alienee, by the disseisee or his heir. 
And an estate which was defeasible by a con- 
dition, will not be absolute until the condition 
shall have been performed, or dispensed with, or 
have become impossible ; or there shall be a re- 
lease of the condition, or a re-lease or confirma- 
tion of the right or title ; or of the land ; pro- 
ducing the effect of discharging or extinguishing 
the condition, and enabling the party who is in 
the seisin to hold absolutely, and free from the 
condition. 

When there is a title to the possession, 

(cj Liu. chap. Continual Claim. 
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a re-lease to one of two joint-tenants, for ex- 
ample, to one of the alienees of two disseisors, or 
one of two alienees of a tenant for life, the re- 
lease will operate for the benefit of both joint- 
tenants ; but a re-lcase to one of two persons, 
being disseisors by wrongful entry only, will 
give the title and the right to the re-leasee in 
exclusion of his companion (d). This re-lease 
operates by m ay of entry and feoffment. 

The progress of a title may be thus stated : 

Whoever has a seisin in fact or in law, may 
lawfully enter at the time appointed for the^ 
commencement of his estate in possession, and 
may convey or alien, while he has an estate in 
possession, reversion, or remainder. 

A person who is disseised may, at all times, 
enter until the right of entry be barred, either 
by a descent, which takes away the entry, or 
by the statute of limitations, or by nonclaim 
on a fine, or by some act proceeding from the * 
disseisee himself, as a re-lease of right, confir* 
ination, &c. of title, which precludes his right 
of entry. He cannot convey or alien to a 
stranger. 

When an ancestor may enter, and dies, the 
right of entry wiU descend to his heir at law 
as representing him ; or it may be transferred 
by operation of law to the assignees, under a 
commission of bankrupt (e). But no instance 
can be found in which a right of entry or of 
action can be transferred from a man to the 

(dj I InsL ajs. b. (ej SmUh v, C#», 2 H. Black. 444. 

£ £ 2 
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devisee of his will ; for a right of entry or of 
action is not, for the purposes of alienation by 
will, a right in the nature of a possibility 
coupled with an interest ; although a contingent 
remainder, or an executory devise, is of that 
description ; since contingent iiemainders and 
executory devises flow from the present existing 
seisin, and depend on it, and are, in substance 
and effect, part of the same seisin ; while rights 
of entry and of action depend on a title which 
has been deprived of the seisin. 

These observations are applied to rights of 
entry by reason of estates which were of a 
freehold quality. A man may be dispossessed 
of a term; and while ousted he will have 
merely a right of entry. 

This right of entry is not assignable by deed, 
but it is transmissible to executors or admi* 
nistrators, as representing the person to whom 
the right belonged ; and from principle, it 
should seem to flow, that any directions 
contained in a will of the rightful owner con* 
cerning his interest in these leasehold estates, 
would be binding on the executor or admi- 
nistrator, and by that means give effect to a 
legacy or gift of the property by the will, after 
the property shall be recovered, and the assent 
of the executor or administrator to the gifl 
shall be obtained. 

When a right of entry no longer exists, an 
entry by the rightful owner will be wrongful, 
and will be a disseisin to the person who has 
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obtained the right of possession (f). And there- 
fore, if the disseisee, after his right of entry 
shall be taken away, or his heir enter on the 
disseisee, or his ahenee, and obtain the posses- 
sion, there will be a new disseisin; and the 
possession may be recovered by the disseisor or 
his alienee, in an ejectment, or by a writ of 
assize. LUtktorif as already cited, is fully in 
point. 

But if the person thus recently disseised 
should bring a writ of right, and join the wiwe, 
on the mere right, the rightful owner, the ori- 
ginal disseisee, or his heir, would succeed; 
since the mere right is in the original owner or 
his heir ; although the first disseisor, or his heir, 
or alienee, may have obtained the right of pos- 
session, as distinguished from the right of 
property, or the mere right. 

With these observations this important and 
highly useful head of seisin and disseisin will 
be closed. 

* 

Of Titles under Heirs. 

As often as a title is derived within a period 
of modern date, from a person as heir, the fact 
that such person was heir should be ascer- 
tained. 

And in all instances of title depending on 
descents, except the fact be well known by the 
purchaser, or by those who act on his behalf, 

Cf) Supra. 
£ £ 3 
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there should be evidence in support of the 
pedigree. This evidence should be such a» 
would be proper to be given to a jury, in the 
event, that the title should be litigated. 

This is more particularly important when the 
title is derived from a remote ancestor ; and 
the pedigree is to be traced through a variety 
of persons. 

But when a title depends on a descent which 
took place at a remote period, as thirty years 
or upwards, to a person who then claimed as 
heir, and has been in receipt of the rents, or 
had an uninterrupted possession of the lands 
through the intermediate period, this circum- 
stance affords a fair and reasonable presumption 
that the person who claimed as heir was heir, 
and supersedes, except under special circum- 
stances, the necessity of further investigation- 

On the other hand, when the tjtie is ques- 
tioned, or there is even a rumour of a claimant, 
it is particularly important to investigate the 
pedigree minutely and accurately ; and to 
obtain ' full evidence of the real state of the 
title. The evidence should be such as to enable 
the purchaser to maintain the title in a writ of 
right; or other adverse proceeding which the 
title may admit. . 

In considering the title of an heir, it ipust l^ 
kept in rAihd th^t he nust not only be; heir to 
ihep&sm'i heedso must be hevriotkt estate. 
' ly short, he must ba^Aeir id the person last 
seised^ and of the blood of the Jirst purchaser. 
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The steps to be taken are, to ascertain, first, 
the person who was the purchaser ; and secondly, 
the person who was }ast seised of the estate to 
which a title is to be made by descent. 

To understand this subject fully, with all 
the various distinctions of which this learning 
is susceptible, Blackstone's chapter on Descents 
in his Commentaries should be perused, and 
the invaluable Essay of Mr. Watkins on Descents, 
(an Essay which deserves the student's most 
serious attention) should be studied with parti- 
cular care- 

The rules or corollaries of descent should be 
treasured in the mind, as they must, on all 
occasions, influence the judgment, and lead to 
the most material conclusions. These rules are^ 

1st, Inheritances shall lineally descend to the 
issue of the person last actually seised in en/?- 
nitumj but shall never lineally ascend ; that is, 
a father, mother, or other lineal ancestor, as 
such, shall never succeed to a descendant ; but a 
lineial ancestor may succeed in the character of 
a cousin. 

2dly, The male issue shall be entitled before 
the female. 

3dly, With the exception of gavelkind lands^ 
in which the sons succeed together as copar- 
ceners; and of borough-Enghsh lands, m 
which the youngest son is preferred, and other 
customary lands,. in wiuGh tb^ course of desqent 
is prescribed by ther custom ; th^.rul^e.ist.wher^ 
there are two op lAori fMiiff im ^Jiua^ diOffctep 
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the eldest mule shall inherit, but the females 
shall inherit altogether. 

4thly, Lineal descendants, in injinitunij of 
any person deceased, shall represent their an- 
cestor ; that is, shall stand in the same place as 
the person himself would have done had he 
been living. 

5thly, On failure of lineal descendants or 
issue of the person last seised, the inheritance 
shall descend to the bhod of the first purchaser ^ 
subject to the three preceding rules. 

6thly, The collateral heir of the person laat 
seised must, (except as to estates-tail) be his 
next collateral kinsman of the whole blood; hence 
the rule seisina facit stipitem; and hence the 
rule or expression, possessio fratrisy de fcedo 
mmplici facit sororem esse hceredem^ viz. excludes 
the brother of the half-blood. Thus, the person 
claiming to be heir in the collateral line to an 
estate in fee, not being an estate-tail, must 
be, 

1st, The next collateral kinsman. 

2dly, Of the whole blood to the person last 
seised ; or if these never was an actual seisin, 
then to the first purchaser, though he never 
was seised. 

3dly, Of the blood of the first purchaser. 

4thly, In collateral inheritances^ the male 
stock of the first purchaser shall be preferred 
to the females ; that is, kindred derived from 
the blood of the male ancestors of the first 
purchaser^ shall be admitted into the succession 
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before those of the blood of the female ancestor 
to the first purchaser. 

These rules lead to the investigation of, 

1st, Who shall be deemed the first purchaser : 

2dly, Who shall be deemed the person last 
actually seised. 

As to the first purchaser, the person to whom 
the inheritance is first given or conveyed, either 
by will, or by any other assurance, is deemed 
the first purchaser. 

Every person who takes by purchase, as 
distinguished from escheat, and from descent, 
is the first purchaser of the estate ; for ex- 
ample : If ^ be seised in fee, and by his will 
devises to B (not being his heir) in fee, B 
is the purchasing ancestor. 

So if a feoffment or any other conveyance be 
made by -4 to B in fee, or to uses under which 
the fee is limited to J3, absolutely or in con- 
tingency, B will be the first purchaser, though 
his interest first vests in the heir. 

Also when a gift is made to ^ in tail, ^ is 
the first purchaser of the estate-tail ; and if he 
suffer a common recovery, and by that mean 
enlarge his estate-tail into a fee-simple, and 
uses are declared of the recovery, either imme- 
diately or ultimately in favour of A; or if the 
use result to him in fee, he will be deemed the 
first purchaser of the fee-simple; not merely 
because the fee is first limited ^ to . htm^ but 
because he was thefirBtpQrchaEler'of tfae^filtate- 
tail ; and the me derived frvm the estat^^tail 
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will partake of the same descendible qualities 
in regard to the first purchaser, as the estate- 
tail, if it had been an estate in fee, would have 
done. 

So if a reversion or remainder in fee be 
granted to ^ ; or limited to the use of As not 
being the former owner; A will be deemed the 
first purchaser of the inheritance. 

But there are acts by which the course qf 
descent may be changed ; for instance, if A 
seised in fee, ex parte matema^ convey to J3 in 
fee, and B re-convey to A in fee ; or if -4 being 
seised in fee, ex parte matenuiy levy a fine, sur 
grant et render^ and thereby the fee is granted 
to B, who renders it to A in fee ; in each of 
these cases there is a conveyance and re-con- 
veyance ; a grant and re-grant ; and the course 
of descent will be changed ; and A will become 
the first purchaser. 

So if a man seised in fee, ex parte matemay 
convey to the use of himself in tail, or in trust 
for himself in tail, he will be deemed the pur- 
chaser of this estate-tail ; and if he afterwards 
suffer a common recovery to the use of himself 
in fee, this fee will descend from him, as the 
first purchaser ; for this estate in fee depends 
for its title on the estate-tail, and will descend 
from the first purchaser of that estate. 

But if a man seised in fee or in tail by 
descent, ex parte matema^ convey to the use 
of or in trust for himself in fee, either imme- 
diately, or after and expectant on several par- 
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ticular estates ; or if the use or the trust of the 
fee result to him l)y implication of law ; this 
use* or trust will have the same descendible 
qualifies, as the estate, out of which it is derived 
would have had; and will descend to the heirs 
of the first purchaser of the estate on which the 
title depends. 

This rule is derived from the doctrine of 
courts of equity, which, as to uses and trusts, 
Constituting part of the old ownership, pre- 
ferred the heir to the estate under the former 
ownership. 

So equities of redemption on mortgages in 
fee will belong to the heir to the. estate of the 
mortgagor, and not to the heir of the person 
to whom by name the equity is reserved. 

This rule of equity accomplishes by direct 
means that which the common law accom- 
plished more circuitously. 

By the common law, when a man seised 
ex parte matema conveyed in fee, subject to a 
condition, and died, the heir to the person of 
the grantor could alone take advantage of the 
condition. 

But after this heir had reduced the estate 
by his entry or claim, the heir to the estate^ in 
other words, the maternal heir, might enter 
upon him (g). 

But this doctrine has been questioned (h). 
It certainly is an anomaly, and a departure from 
first principles. 

Cg) 1 Inst. 12 b. 57 a. 

(h) Robimon on Gavelkind, Book i, chap. 6, p. 121. 
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So if there be an erroneous judgment against 
a man in a real action, the heir to the estate, 
and not the heir to the person, must prosecute 
the writ of error. 

However, the reason on which Bjobinson 
objects to the doctrine in Coke Litt. 12 b. is 
not quite satisfactory. In the case he quotes 
from 1 Inst. 215 a, the customary heir takes 
advantage of the condition in right of a rever- 
sion in him, since it is a condition annexed to 
an estate for years, and not a condition an- 
nexed to a grant of the fee. « 

The strongest case which can be objected to 
the doctrine jof Lord Coke in 1 Inst. 12, is, 
that the heir to the estate, in other words the 
heir ex parte maternal can alone maintain a 
writ of error. 

Sometimes the descent may be changed even 
by a devise to the heir. 

On this subject there are several distinctions. 

1st, The general rule is, that a devise of the fee 
generally, and without any limitation over, to 
a person who solely is the heir, is void ; since 
the devise gives to him the same estate as he 
would have taken by descent, and the law deems 
a title in him by descent to be his better title. 
Besides the gift is actum agercj and would, in 
respect of many privileges, prejudice the heir, 
if it intercepted his title as heir. 

But the general rule applies only when the 
property is limited to the heir in fee ; and for 
the same extent of interest as he would have 
taken by descent; therefore. 
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Sclly, Under a devise to the heir in tail he 
will take the estate-tail by purchase ; but even 
if the ultimate fee be limited to him generally, 
he will take this fee by descent. 

So if a devise be to the person who is the 
heir, and to his heirs, subject to an executory 
devise in favour of a stranger, the heir will take 
an estate of a different quality, from that which 
would have descended to him, and for that rea- 
son, according to the better opinion, will take 
by purchase (i) . 

The contrary seems to have been ruled in 
Hind V. Lyon (k). Mr* JVatkihs has adopted 
the opinion in Hind v. Ljfon ; but, upon the 
best consideration, Scott v. Scott ought to be 
followed, not only as the more recent deter-» 
mination, but as founded on a principle which 
fully supports it, namely, that the estate taken 
by the heir is different in its quantity and its 
quality from the estate which would have 

descended. 

It is different in its quantity, because on its 
first limitation it is bounded by the event by 
which it may be determined ; and secondly, it 
is different in its quality, since it is defeasible, 
or determinable, instead of being absolute. 

So a devise in fee to one of several co-heirs 
will change the course of descent, and make 
the devisee the first purchaser (I). 

(i) Scoit V. Scott, Ambl. 383 ; Eden's Rep. 458. This point 
k under the conBideration of the King's Bench, Easter Term, 
1818, and stands for judgment. 

(kj 3 Leon. 64. (IJ Watkin's Des cenU, 225, 2d edition. 
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This consequence is necessary to exclude the 
other co-heir from taking any share. 

So if a devise be to several co-heir $j either 
as joint-tenants or tenants in common in fee, 
they will take by purchase, and not by descent, 
since the quality of their estate is changed (m). 
In one case^ they must take in joint-tenancy, 
and in the other case in common, instead of 
taking in coparcenary. 

So if a devise be to the hdr and a stranger j 
as jamt-tenants in fee, the heir will take as a 
purchaser on account of the joint-tenancy. 

But if a devise be to the heir and a stranger, 
as tenants in common in fee, the heir will, it is 
apprehended, take his share by descent. 

There is not any decision on this point ; but 
^uch was the opinion of Mr. Feame (n)y and 
this opinion is adopted by Mr. Watldns in his 
Treatise on Descents (o) . 

At first it may seem that this conclusion is 
in opposition to the law, that two coparceners 
to whom lands are devised as tenants in common 
in fee shall take by purchase. The cases are very 
different : for in that case, if the daughters 
took by descent, they would be seised per my 
et per iout^ so that neither would have a share 
to herself; but each share woold be held by 
the co-heirs in coparcenary, instead of being 
held as a distinct share, and a distinct tene- 

(m) Litt. $^54; Watkm's Descents, 323. 

(n) Poat. Works, 130. 

(0) Watkin's DescentSy ad edition, p. 370. 
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ment« This reasoning does not apply to a sole 
heir taking a particular share exclusively ; for as 
to him and the other devisee/it is the same as if 
this share had not been devised, since in the 
absence of a devise to the heir, the heir and 
the devisee of a moiety would be tenants in 
common. 

It must not, however, be forgotten, that there 
are some cases in which a coparcener may take 
the entirety of the lands, and yet hold them by 
descent. 

Thus, on a partition between coparceners, 
each coparcener will hold the lands allotted for 
him as a parcener, and consequently by de« 
scent (p) ; and even a r^nt granted for equality 
of partition will be descendible in the same 
manner as the land was descendible (q). 

So on a descent to parceners by custom, one 
of them may be excluded by reason of advance- 
ment, and by refusal to bring the advancement 
into hotchpot; and the remaining parcener 
may take the remaining lands, although an 
entirety in the character of heir, and by 
descent. 

The authorities which illustrate this subject 
are to be found in Coke Litt. chap. Parceners, 
and Parceners by Custom. 

When the feudal tenures prevailed, and 
reliefs, and other burthens of tenure were 
severely felt, there was a great anxiety on the 

(pj 1 Inst. 169 b. (qj Ibid. 
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part of tenants to prevent the descent to the 
heir, and the consequent burthens of tenure. 

To guard against the various contrivances 
adopted to avoid the right of the lord to his 
fines, &c. we owe the rules, 

1st, That a man cannot grant to his heirs, 
or heirs of his body, eo nomine, so as to make 
them purchasers (r) : 

2dly, The rule in Shelley'^ case, that when- 
ever in the same deed or will there are several 
gifts, either by way of limitation under the 
rules of the common law, or by way of use, or 
by way of trust ; one to the ancestor for his 
life, and the other to his heirs generally ; or to 
his heirs male or female, as heirs of his body ; 
either generally or specially, the gift to the 
heir or heirs of the body shall form part of the 
gift to the ancestor ; and on his death the heirs, 
or heirs of the body, shall take by way of 
descent, and not as purchasers. 

This rule equally applies, whether the several 
limitations are mediate or immediate ; but it 
is necessary that the several limitations should 
give interests of the same quality, either both 
legal, or both equitable; and that the heirs 
should be described with an intention that they 
should take in their character of heirs, and not 
by way of designation of particular persons ; 
and that the several limitatioos sbduld ht in 
the same deed or instrument, or is^eompdnent 

(r) 1 Inst, 22 b. 
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parts of the same instrument ;. for example : in 
a codicil^ as part of a will ; or in an appoint- 
ment, exercising a power in another deed (s). 

This rule of law admits of a great variety of 
distinctions, and of many anomalies and ex- 
ceptions. It has invited a large portion of pro* 
fessional attention. 

To understand this rule, and all its distinc* 
tions, the student should, in the first place, 
read those authors who have treated the subject 
in the most summary way. He should advance 
step by step into the discussion with those 
authors who have taken a more full, minute, and 
complete investigation of the subject. 

The order to be recomihended is to read, 

Ist, The observations of Mr. Watkins on this 
rule in his Treatise on Descents (t) : 

2dly, The succinct view of the rule in Shel^ 
ley's case : 

Sdly, Mr. Hargraoe's view of the rule, as 
given in his juridical arguments, and in his 
note on Coke Litt : 

4thly, Mr. Butler's note on this rule : 

5thly, Mr. Feames elaborate and compre^ 
hensive view of the rule ; as part of his work on 
contingent remainders. 

It remains only to obaerve, that in copyhold 
lands, if the ultimate fee be limited to the use 

($) VeMtUi T. Moffiiy 7Tena Rep. 438; buf see View of 
die Rule in SUbj^B otet^ 

(O P^ 159* 
VOL. II. F F 



434 ON TITLES : 

of th6 former owner, or to his right heirs, 
though this be not stricdy an nsB of equitable 
jurisdiction, he will retain his old esrtate ; and 
of course it will be descendible frotn the first 
purchaser of that estate (u) . 

So a tenssjpti 4o tail by descent, er ^arte 
materm^ suffer a common recovery of the copy- 
hold lands, and the lands are re-sntrendeted 
to him in fee, this fee, according to the last de- 
cision, will be descendible to his heirs, ex parte 
mateniai aad not from him as the first pfur- 

chajter (»)i ' 

Bit there are some propositoons in the case 
of jRoe V. Btkliw6rt (y) which are rather sih- 
gular. - Aiicording to ilhfe doctrine of that case, 
if tenant in tail by descent from the maternal 
ancestor suffer a recovery^ and declare the t&e 
to himself in fee, the estate ^31 descend *> the 
heirs ex parte .materua, whether the.lands be df 
copyhold orfreehollfl tuntire. .: » . ' 

This, nO doubt, is true as to'hff^ld hiaSts, 
because the use is, as to thetn, go.verned'by 
rules which prevailed in courts of. equity prior 
to the statute of uses* 

But as to copyhold lands, thfe recoveror mu^t 

be admitted^ and after he is^ admitted, he stir- 

rendefs to the ude of tHe fornMr tentot in tail 

and his heirs, and ^ this surrender is'a. 

: law €OQv^ano«, md the ionuer teniMQt.in 

Cu) Roe dem. Noden v, GriffUhi^ J.*BBUi.'fi^?(Jo5. 
(x) Roe iem. Crwoe v. BalAoerCf g T^ 9!ip. f^ ' 
(y) Ibid. 
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^kes hy the rules of t^ common l^w, * without 
regard to the doctrine of uses^ or ^ny rule 
^t4opted jby CQurts of equity. 

This case, thereforie, w?is, in argument, yery 
accurately cprnpar^d to a feofiipent an4 re-en* 
feofih^Qt ; an^d although Lord Kenyon observ- 
ed in Jiois V. BaidzverCy that this case has be^en 
ingeiiuously argued on the forjcos of a recovery, 
and it has been compared, as to the copyho],ds, 
to the caae of a' feofiment and re-ei^feoffment, 
yet this is by no means like the case of a 
feoffment and re-enfeoffinent, and we cannot 
entejr into these forms. They are, perhaps, 
ine;Kplicable, but they i^.ust bd taken as a mere 
mode of conveyance by a tenant in tail, and 
ought so tx> be considered in all re&pects ; and 
that it was so considered by the court in ^ 
Martin V. J$tr.achan. He added, that without 
wasting time in going through the doctrine 
laid dawn by Lord C. J. Lee^ in that ca^e, he 
thought th^ were bound to adopt the autho- 
rity of it, and to apply it to 6pr& these species 
of prppetty . ^ 

iWith great deference, hweye*- 4his opinion 
mems to faav^ Iwe^'txK^ ha$<[ily fbr^^ed ; ^nd is 
aprei0ftbat tfaeBiQSt leaindd judges may be 
«ttrpirited into einir« Jit i^tidipidssible^ on prin- 
ciple,^^ dnttinguij^i tihe oas^ of >ik recovery of 
copyhddilatids, wi«h a subsequent surrender t^ 
tto foKWer ,tQpa»t,in tftil, frpwi the case of a 
fe(rffia*«»t,«Bd*¥QrwfiM)ffineiit. Bqth cases stand 
on>the sai^de fbotiog; and Lprd K^yffn'^ obser- 

r F 2 
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vations destroy the distinctions formerly taken^ 
and universally adopted on this point. They 
make every case bend to the authority of Martin 
T. StrachaUf under circumstances to which that 
case has, in principle, no application. Tbey 
suffer a rule of equity to prevail over a rale of 
law, in a case in which equity never had any 
jurisdiction, cither before or since the statute 
^of uses. 

And it may be safely said, that it never was 
in the contemplation of the court by which 
Martin v. Straclian was decided, to question 
the authority upon which the effect of a feoff-' 
ment and re-enfeoffment, or a fine, mr grmU 
€t render J is grounded. 

The reason of the cases in which the fee 
taken under a resulting use, or under a result-* 
ing trust, or under an express declaration of 
use ; or under an express declaratjpn of trust in 
favour of the former owner ; will descend from 
the first purchaser under the former ownership, 
depends altogether on the rules applied by 
courts of equity, anterior to the statute of 
u^s; dnd ^hich, in reference ttt^isfes, after the 
statute; wfel^'ttflbodied into^^the law, -4iy /the 
6x¥ir6ssF ^^^l^iis^'^^Ad'^idiilftCtt^teflfl^ iff tfasiiMH- 
tUt^''oi^'ifeei^V'm^%j>thmv^6iti^ 9ri^ 

^Hej^sfe;^*' eY'lfinn^no r.-^ id Jj..ri j:.j,t j,, .t.aoq r - 

had^fcokli^dd''{li m lis^<bl»faimsG)f kiitS^ ^mid 

died seised .^f the; use^ a court of equity con* 
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dkiered the use or beneficial ownership tq belong 
^to the person who would have been heir to the 
legal, seisin, in case the legal seisin had re- 
mained with the former owner (z)^ Thus the 
.maternal heir, or other heir of the person by 
whom a conveyance had been made to the use 
of himself in fee, would, on a bill for an ex- 
ecution of the use or trust, by a re-conveyanc©, 
have been preferred to the heir of the person 
who had made the conveyance. In other words, 
the heir to the seisin^ and not the general heir^ 
or heir to the person, was considered to be 
entitled, on the ground, that, . ia equity, the 
ownership was not substantially changed On 
this principle trusts and equities of redemption 
do at this day follow the s(ime course of descent 
as would have governed the legal estate, if that 
estate had remained with the grantor or mort- 
gagor. 

The rule of law, however, when unconnected 

.with and independent of the statute of uses, 
totally disregards the former ownership. It 
merely respects the seisin as derived unde^ 
the last conveyance, and considers the last 
grantee of the fee as the first purchaser, and as 

, taking ^odliim novum ut ontiqMum, ^nd not an 
estate descendible from a former ancestor, who, 

.in point of fact, had been originally, and in the 
first instanoe, the person to v^bpsa acqpisition 

* the &mi]y were indebted for the property .^ 

' CxJ Ste Abbot T. Burton, n Mod. Rep. i8i. 
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To preserve a preference to the heir on the 
part of the first beneficial owner of the family, 
the estate, after a conveyance upon trust, or a 
iiiortgage in fee, which becomes forfeited, most 
be kept within the jurisdiction of a court erf 
fequity, 80 that the descent may be governed 
by the rules of that court. 

From the moment the equitable ownership 
14 changed into a legal estate, the title i^ with- 
drawn firom the influence of equitable rules, 
and is governed by the rules of law ; and under 
these rules the last grantee of the fee is deemed 
the first purchaser (^a^. Hence,after a conveyaiice 
from the mortgagee in fee to the mortgagor, 
or his heir; or after a grant by A ^ne^ mr gruM 
et render^ whith is, in its effect, a conveyance 
and re-conveyance; or after a ieofiment and 
re-enfeoffment ; or any other conveyance, pro- 
ducing the effect of a grant and re-grant, the 
course of desqent will be changed ;' since il is 
in a court of l^w, and not m a court of equity, 
that any question of right between the di^rem 
classes of heirs must be decided (b). 

To apply these observations to th6 cSase df 
Hoe V. Bdldwere (c) \ flad the patties 1^ the 
legal estfitp in the demandant in the ifecpvert, 
the equitable, ownership would liave bfeen 
governed by the principleV of courts of equity ; 
and the heir to the seisin, as it existed, ante- 
cedent to the recovery would have Heeh pr6- 

(a) Dougl. 771. .. (h) Goodright v, Wetts^ 

(c) s Tenn Rep, 104. 
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ferred to the general heir of the youch^e in the 
repovery ; wjth the exception only that the 
heir of the purchasing ancestor, and not the 
heir under the entail, is the hejr for \phom 
inquiry must be made in uive^tigating the 
title. 

But when the demandant had surrendered 
to .the use qf the vouchee, the vouchee had 
acq^^red the legal esitate under a njew seisin or 
t^tle. He was the first purchaser of that estate; 
apd, consistently with priaciple, the heir on the 
part of his father, and not the heir on the part 
of his mother, or other purchaser of the estate- 
tail, ought to have prevailed. This was the 
op^iion of the gentlemen most conversant with 
subjects of this nature. 

Frpm the high character of Lord Kenyan^ 
and on the rule stare decisis^ it is more likely 
th^ft ^x>e v. Baldwere will be followed in future 
adjudicatiQyQ39 than th^t it will be over-ruled. 
But tlie evjdent departure from principle, and a 
fear lest ^his xi^ase should be used as a precedent 
for other cases, upt the same in circumstances, 
or in term^^ se^ed to call j|br the^ ot^servatipns; 
jt^^ijlgb the^ener^l pl$Lp of this work is to aVoid 
a retailed .^iscujisipn of ^questionable points. 
At all events, the observations will be 'usefdl, 
s^ i^ustf ating^ thi^ difference of ^he i^ulfes; which 
j^yern the law pf descents ^n counts of elqUity^ ^ 
apdth94e whiqh .govern descents in courts of 
law. ^ ' 
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As to the person last seised : 

In all cases of immediate descent from the 
first purchaser, the first purchaser is considered 
as the person last seised, whether he had an 
estate in possession, reversion, or remainder; 
and whether he had an actual possession or 
seisin, or not ; and whether he hud dn estate, 
or merely a contingent or executory interest. 

As to persons claiming by mesne descent, a 
distinction must be made between lands held 
in possession, and lands held in remainder or 
reversion, after an estate for years, or after a 
particular estate of freehold, as for life or in tail. 

On the death of each ancestor, his heir 
becomes the owner, and, ipso facto^ by the de- 
scent, he has a seisin in law. 

This seisin does not make him a stock or 
ancestor, unless he obtain an actual seisin ; and 
if the lands are held for an estate in possession, 
he cannot obtain an actual seisin, unless he^ or 
some one by his commandment, or subsequent 
assent, or the guardian in chivalry, in socage, 
or by nurture on his behalf, or some person to 
whom he leases the landsi, actually enters into 
them; or be changes the state of the title by 
making a conveyance or lease, &c., and thus 
acqnires a JttBw reirecsion ((k)y. . t; vx^^ iu'T 

And it r^f|iQ9 to )>& 4d«ie,iii^qfe tfbdfebo 
deemed an actual seisin, under the difierent 
circumstances of * the descent of &ii 'efstattf of 

_• '. . . ; '.-.V/ .'V i\l*iv "'A su^ 

(a) W«tkiiis64; 1 Inst i^jiq JOmlnXtm^^Ul^tfi^ 
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ifiKeritance, subject to a prior term of years, 
or a prior particular estate of freehold. 

And first as to the seisin of the inheritance, 
subject to a prior term for years. 

The possession of the termor is the possession 
of the owner of the reversion or remainder. It 
gives an actual seisin as distinguished from a 
seisin at law (b) ; as livery to a termor for years 
vests the seisin in the grantee of the remainder 
for life, in tail, or in fee. 

So the possiesi^on of a guardian, either by 
knight-service, in socage (cjj or by nurtilre (d)^ 
or of a copyholder, or of a tenant at will 
(e)j [but qu. as to tenant by sufierance, ibidJ] 
will give an actual seisin as distinguished 
from 2l seisin at law, and make a possessiofratris^ 
in other words, the stock of a new succession. 

But if a man ba^ an estate in fee, mediately 
or immediately expectant oh an estate for life 
or in tail, in himself ffji or a sti'anger, and 
the fee descends fir<[>m hifti^ hii' heir, and the 
heir dies intestate^ •without! having ^c^uired an 
actual seisin of this remainder or "reversion in 
fee ; the heif M'thepet^on lafet Mse^y vi4. the - 
ancestor of th6 meshe ilfeir, ^^11 1>^ eiititled by 
descent. ' '• '>'n.r»vjou i 

But an actual a^h ftttii^'h^^ ^e^'oF'thls 
reversion c/t #ttn4tedeif^iiy<^^iie*«MKdSfea^ i " ' ' 

<<0 KcmnoM V. Newman^ a Wilson 516. 
(€) £Ufl^NfteitarrilMi.U5a«^- I 
(f) 1 IdsI. 281 a; WatL Dcscento 151. 
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It \fas at one time supposed that an actual 
seisin might be gained by receiving rent re- 
served on the estate for life or in tail. The point 
has been decided difierent ways. According to 
Lord Coke (g)^ there would be an actual seisin 
by receiving the rent. But according to Lord 
fiafe, in his notes, it has been adjudged, and 
the law seems to be, that in such case, seisin of 
rent does not make posseuio fratris. 

1st, An actual seisin may be gained of such 
reversion or remainder, by making a lease, and 
thus acquiring a new reversion, or (for so the 
law seems, though no authority for the point 
has been found,) by making a conveyance to 
uses, so that the fee is taken back by express 
limitation or resulting use, under his own act 
or conveyance. 

2dly, An actual seisin may be acquired by 
the determination of the prior particular e^tat^s 
of freehold, and obtaining actual ppnsessioi^j 
and^ as a consequence, seisin, either by t;he Jbeir 
himself, or by his tenant or guardimf, cir wy 
other person on kis behalf. 

It is to be remembflr^, th«t an ^t)ifJ seii^n 
onc^i. acqui|»d; , may hp defeated uvflef . a jurior 
title ; and if such seisin be defeated in the Ji^* 
fm^ pi the,.Jbeij5, .th^ af^^,jjp^u/cl^ sj^ is 
d«$f»tt9d» the tUle.m^t ^ df^i^^froigi.^ 
M«ast97.1as.tjsei«ed^ and |iot from the heir who^ 
aeiMA w«4 tlmde&ated. 

For example ; A dies ^eis^ .^d 3 iB his 
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heir, and the heir obtains an actual seisin ; but 
this seisin is defeated, as to a third part, by the 
endowment of a woman entitled to dower. 

As to this one third part, the law considers 
the thesne heir, in the same state as if he never 
had obtained an actual seisin. 

On this point it may also be observed, that 
if the heir h^d died seised his heir would have 
been entitled ; and a subsequent endowment 
vrould not have disturbed bis title as heir. 

The rule do$ de d&^ peti nm debet^ with its 
distinctions^ flows from the same principle. 

So if the immediate heir had made A lease for 
life, and the lessee had endowed thie widow, this 
endowment would not have defecated the seisiii 
of the heir, because the heir had acquired an 
ifcctual seisin; and the reversion was changed 
and altered by the lease for life ; and the r^ 
version had becttmie expectant on a new estate 
for life (hj ; in othei" '^otds, there was a change 
in the reversion. 

And there ai^ Mme interests of wfa&di ui 
afetUal seisin cannot be aequiml, a» ctMingBOt 
irefttaindeVs. Btft each hefi* fw the th»e bong 
is s© feir 1*^ ^owhfer that lie ntay ^viM « 
irelttese. '' ' " • -''-'-' i' ■ 

It is nbt ^dfliidi^t «fa«t thk ^rty ii ^sUMML 
ihth^ deed' to b6, dr to' lia>e hetm, ihektiii 
es^cept in x^ses in SMt^idi^b^ lyMseKiofibas **biMii 
beld lot a long series of ykti; db til»iipiMitt($ 
of the title of the heir. 
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In a case of recent descent, the state of tfa^ 
pedigree should be authenticated by certificates 
of marriage, baptism^ Sec. or by affidavits of 
persons acquainted \vith the family. 

This is more particularly proper when the 
heir is a collateral relation, and the descent is 
from a remote ancestor ; and every case must 
be governed by its own circumstances, and the 
probability that the person who asserts his 
ownership as heir, is the person in whom that 
character is, or was, fulfilled. * 

It sometimes happens that no heir on the 
part of the father can be found ; and the ma- 
ternal heir claims an estate of which the person 
last seised, was the purchaser. 

Titles of this sort, till protected by a long pos- 
session, or by a fine with proclamations, &c. &c. 
flhould be viewed with great jealousy ; investi- 
gated with great care ; and finally accepted with 
more than ordinary ^caution, by requiring in- 
demnities, &c. when they can be obtained ; for 
though the possession may be held, under a 
title made out primA facie by the materpai heir; 
yet, with the exception of particular cases, in 
which the extinction of the inheritable blood 
of the father can be traced, as a consequence 
of alienage, bastardy, or the like, it is highly 
probable, and almost certain, that there does 
exist a more immediate heir, although from 
the obscurity of the family, sucih heir, cannot be 
traced. 

In.many instances also^ the investigation is 
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not made, as extensively as it might and ought 
to be ; for although there may be an extinction 
pf the inheritable blood on the part of the father 
or grandfather of the person last seised, or of 
the first purchaser ; it by no means follows that 
the heir on the part of his mother is ent;itled 
to succeed. 

According to the canons of descent, as pro- 
pounded by Blackstone, there must be a failure 
of the collateral relations on the side of the 
father, including the maternal ancestors, before 
an heir on the part of the mother of the person 
last seised, can establish a title in himself. It is 
to be lamented that this rule is not fixed by a 
decision. Within a few years a case was agi- 
tated, which, if it had not been compromised, 
would have led to a decision of this point. 

In tracing a pedigree of collateral descent 
from a first purchaser, the course to be pur- 
sued under the canons, and their illustration, 
as propounded by BlackstonCj is, 

1st, To find the father, and then to inquire 
for his collateral relations : 

2dlyv On their failure to inquire for a grand- 
father, and h\B collateral relations ; and so on 
proceeding to the penson next i in diqgreft of 
prMimity^ * . > . ji.ii'i'iAi: 

> ]^Mg}^0i)^to^(llieiatijq5^^ 
1^pttl@^atiJatteeOM titt:ttomU,b^ ^tifslMy 
nMb fifid thi^ kiiotbedo6thij>mostire0»tei putcmnl 
nhteSKt^ at»i^ 1^ inqvlrai At9lfei(£Q^iate^^ »iifl 
on their failure, to proceed in an inverse !M;dm 
«oiKtttg;^dtMmiatolifettoe^ tiHE^:ixJJate^[idftrpfi$he 
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mother of the father of the person last seised ; 
and on failure of that line only can the col- 
laterals on the part of the mother of the person 
last seised be admitted. 

The simple table which is annexed will, in the 
most effectual manner, elucidate these observa- 
tions; taking the figures as denoting the order or 
priority of succession in which the collateral 
relations of the persons designated by the several 
figures, will be entitled to take, afeudum naown, 
descending ut antiquum^ after a fiedlure of de- 
scendants of the first purchaser. 

It is also to be remembered, that no one can 
succeed as heir, unless he be oiihe bhod of the 
-first purchaser, as well as heir of the whole blood 
to the person last seised ; consequently, in all 
cases in which any other person than the person 
last seised, was, in point of law, the first pur- 
chaser, the pedigree is narrowed, and circum- 
scribed, by excluding all persons except those 
who are connected in blood, with the person 
who was the first purchaser; therefore, when 
the father was the first purchaser, all persons, 
as far tis they must claim as being of the^blood 
of the mother only, either in the descending 
or collateral line, will be excluded. 

But it may happen that the same person may 
be related, at the same time, by the blood of 
the father, and also by the blood of the mother; 
and m^^be entitled, as being of the blood of 
the father^ though excludjsd as ibeii^g of the 
blood of the mother. 

soeoeisieiis in the collateral bne> hali- 
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blood never can exist in any other branch of 
the pedigree than that which traces the pedi- 
gree of the person last seised from the common 
ancestor : ell descendants from any other person 
in the line of succession must be of the whole 
blood to the person last seised ; since they are 
descendants from two persons being the com- 
mon ancestors. Pedigrees frequently become 
unnecessarily complicated, from disregarding 
these distinctions. 

And with respect to the rule possesm Jrafris 
fadt sororem esse fuBredem^ it is also to be 
dbserved, that the mere circumstance lliat a 
person is of the lialf-blood to the person last 
seised, will not exclude him from taking as heir, 
if he be of the whole blood to those ancestors 
throng whom the descent is to be derived by 
r^resentation. 

Thus, suppose two first cousins to intermarry, 
and to have issue jP. The father D also had issue 
G by another wife, and JF, being the firrt pur- 
chaser, dies seised :«G could never taike as tiie 
paternal heir of F, because he is of the half- 
blood to F; but he can take as maternal heir 
to F, because, with reference to JE, the matermd 
ancestor, D, and consequently F his son, be 
derives his pedigree fiwn two persons Who were 
the common ancestors of E. 

Thus, in tracing the pedigree from jE, G is 
considered as of the whole blood of £, and 
therefore of P, although with reference to a 
descent from JP, as first purchaser, or in the 
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paternal line, ia right of representation of the 
father as father, distinguished from being cousin 
of £, he is not of the whole blood to F. 

Instead, therefore, of propounding the rule 
to be, that the heir must be of the whole 
blood of the person last seised, it would be 
more correct to say, that he must be of the 
whole blood to, that is, descended from, those 
two parents, whether father and mother, or 
grandfather and grandmother, or other ances* 
tors in an higher degree, who are the common 
link or vinculum in the pedigree. The ap- 
parent difficulty of the case which has been 
stated, arises from the circumstance that G 
claims and takes as cousin^ and not as brother, 
to F. One of those discussions, which tedke 
place between jroung gentlemen studying the 
law, and shortly afterwards a case of actual 
practice, led to this criticism. In short, general 
rules frequently mislead students from the uni- 
versality of their terms ; and it is only by a 
critical examination of the reason of the rule, 
that the exception can be discovered. 

The proposition that a father cannot be heir 
to his child, is another instance which leads 
to a similar discussion. The father may be heir 
to his child, as his anrnn^ though he never 
could be his heir, as his parent. 

To examine this point : In the second vo- 
lume of his Commentaries, (p. 13) the learned 
Blacksione has a passage in these words : ^' In 
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'^ pencmal eatateg the father may succeed to his 
^^ children; in landed property he can never 
*^ he their heir, by any the remotest po8$ibilify/' 
By this pasmge it mmt be understood, that the 
father cannot succeed to his son merely in the 
character and relation of father. In any other 
senae, it is not by any means accurate to say the 
father cannot, " by any the remotest possibility,'' 
succeed to the son as his immediate heir. Tlie 
intention of Blackstone evidently was to admit, 
that which, certainly, is true, that the father, 
though he canoot be heir to tjbie son, merely as 
his &ther, yet, eventually, may become heir to 
the estate ; and after a descent to any coUaieral 
kinsman^ may succeed as the heir to that person. 
It also seems to have been his intention to have 
denied that there was any possible means by 
which the father could succeed as immediate 
heir to his son, by any the remotest possibility. 
A contrary doctrine however is clearly esta- 
blished. It has been held that the father may 
he immediate heir not only to the estate of his 
soHy but to his son^ as the second cousin of the 
son. For as the father would be entitled to be 
heir, as cousin to the son, if he did not sustain 
the relation of father, he is not excluded 
merely on the ground that he is the father. In 
searching for the heir of the son, the father, 
considered merely as the father, must be passed 
orer as not inheritable; on the other hand, he is 
to be allowed the right of a cousin and collateral 
kinsman, when he can. claim in that character^ for 

VOL. II. G G 
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quum duo jura in una persona concurrunty aquum 
est ac si essent in diver sis. Thus he is to be 
considered in a double point of view ; first, as 
a father, secondly, as a cousin. Suppose then 
two cousins to intermarry, and that there is 
issue of that marriage a son, who purchases 
lands and dies : in inquiring for the heir to 
the son, it is a decisive objection against a 
claim of the father, that he is the father ; as 
often as the question is, whether he shall be 
preferred to the uncle or great uncle of the 
son, on the part of his father. But let the 
paternal line fail, and then recourse must be 
had to the maternal line. In that line the 
father may succeed as a cousin to his son, 
thus : 

Ay a bastard, has two sons, B and C ; B has 
a son D ; C has a daughter jE ; these two children 
intermarry and have issue Fj who purchases 
lands, and dies without issue. In this case D, 
the father, B the grandfather* and A the great 
grandfather, as the paternal ancestors of F in 
the direct ascending line, are to be excluded 
from the succession. C therefore, if living, as 
the paternal great uncle, or F his daughter, as 
the paternal cousin in right of her represen- 
tation of C, and notwithstanding she is the 
mother of i^, may succeed to his estate. But 
suppose C and E to be dead without issue, 
then U, as the brother of C ; and if B be dead^ 
then D his son may succeed ; the former, as 
brother, the latter as nephew to C i in other 
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words, as the cousin and maternal heir of F 
the son. In this case, F is supposed to have 
been the purchaser ; and the observations show 
that both his father and mother, as his cousins, 
are in the line of succession to him, and capable 
of being his heirs in the collateral line of their 
relationship. From the circumstance, that the 
son is the purchaser, arises the conclusion*, that 
the mother stands preferable in the line of 
succession to the father. The same would be 
the case if the lands had been purchased by D 
the father, B the grandfather, or A the great 
grandfather of F in the paternal line. On the 
other hand, suppose E the mother, or C her 
father, as the maternal grandfather of JP, to 
have been the purchaser, then B the paternal 
grandfather, and in right of him, D the father 
of Fy would be preferred to C and E. 

The situation of these persons may be repre- 
sented by a circle, in this form : 
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To find the pateimal heir of F the parchaser, 
the circle must he searched from the left to the 
right, beginning with D the father, and ending 
with E the mother, as cousin to her son. By 
supposing C and JB to be dead without issue, 
there will be a failure of the heirs of J^ on the 
part of his father, though his father, or his 
paternal grandfather be living. Recourse must 
therefore be had to the maternal line. To find 
the heir in this line, the reverse of the circle 
must be taken, and then jB, if living is the 
first inheritable person as the brother of C ; 
^nd if jB be dead, then D the father of F, as 
his second cousin, will, in right of his represen- 
tation of B, be the immediate heir of F. 

The difficulty, if any, in understanding these 
positions, will be removed by considering that 
the father will succeed to the 3on as his cousin 
and hdr in the maternal line^ and not as his 
father. The like observation appHes to the 
mother when she is inheritabky for she takes as 
heir iti the paternal line. 

Experience also suggests the caution, that 
in cases of recent descent care should be taken 
that the descent has not been interrupted by 
any testamentary disposition. 

Hence the practice of requiring evidence to 
raise the presumption^ that the last owner, and 
when there have been intermediate descents, 
each mesne heir, has died intestate as to the 
lands in question. 

In deducing a title under trustees, this caution 
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is not observed so frequently, as the importance 
of the case deserves. 

To satisfy a purchaser of intestacy, the will 
of each successive owner or trustee, if there be 
any will, should be produced ; that the effect of 
such will on the title may be considered ; and 
as often as it is alleged that each intermediate 
owner, or trustee, died intestate, then letters 
of administration should be produced ; or if, 
as it sometimes happens, it is alleged that the 
party had not any property, and therefore no 
administration has been taken, there should be 
a search for a will in the ecclesiastical courts of 
the several ordinaries, to whom the right of 
granting the administration of the assets, if any, 
would have belonged; namely, the prerogative 
court, the court of the diocesan, and of the 
archdeacon, or other person having local or 
peculiar jurisdiction. To take letters of admi- 
nistration for this direct purpose, is of no use^ 
except to induce the belief of intestacy from the 
oath which is taken; and an affidavit would 
equally answer that purpose. 

On occasions, however, of pedigree, as in all 
other instances, a discretion must be exercised. 
It should be governed by circumstanced; and 
the caution will vary with the character of the 
persons with whom the purchaser is dealing. 
In proportion as they are illiterate, ignorant* 
or dishonest, in the same proportion the in- 
dustry of the purchaser should be exerted, to 
ascertain the real state of the title. 
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Much also depends on the character and 
reputation of the sohcitors, who are concerned 
for the family; and the probabiUty there is 
of any fraud having been practised ; or of any 
misrepresentation having been made ; or of any 
information being withheld. 

Sometimes this inquiry is extended even to 
a period of a century. 

This, however, is carrying the caution 
beyond the bounds of prudence ; with the 
exception of those cases in which there is a 
reference to a will, and the nature of the case, 
and the circumstances of the title may render 
it expedient to ascertain whether an estate-tail, 
with special limitations in strict settlement, might 
not have been created by such will ; or there 
is, from a common recovery appearing on the 
abstract, some ground to suspect an entail ; and 
there is a chance of tracing such entail by a 
search for the will of a given person. 

Such searches for wills of persons who were 
the owners at distant periods is more particu- 
larly necessary, when the possession has been 
held by the same person, or by the same 
family, for a long series of years; as sixty years 
or upwards. 

In one instance the lands had been held for 
eighty years by the same person ; and after 
great reluctance, the will of her brother was 
produced ; and though it had been alleged that 
he had died intestate, it turned out that the 
present owner was tenant in tail under his will. 
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Theae and the like instances suggest cautions 
which often suhject the conveyancer to the 
imputation of giving unnecessary trouble, and 
of being the author of delay and expense ! ! 

And in this place it may be observed, that 
those titles are most eligible in which there 
has been a frequent change pf property from 
one family to another, and the chain of evi- 
dence is carried on by a coonected series of 
purchase deeds, settlements, or wills, &c. 

As an exieeption to the general rule, that the 
property must be derived from the first pur- 
chaser, it is to be noticed, that when easements, 
or rights of way, or rights of ^common, are made 
appendant to land, the accessary will follow the 
principal ; and the heir to the land, though he 
be a maternal heir, will be entitled to the ease- 
ment, &c. though purchased by a pereon who 
has left a paternal heir. 

Lands which escheat descend with, and as 
parcel of the manor, in right of which the 
escheat takes place* 
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